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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, STATE OF FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA,
Plaintiff,
Case No.: CRC-1400216FAES

Division: !

CURTIS J. REEVES,
Defendant.

MOTION REQUESTING A PRETRIAL IMMUNITY HEARING PURSUANT TO
§776.032, FLA. STA'T, (2uih

COMES NOW, the Defendant, CURTIS J. REEVES, by and through undersigned

counsels, and requests a de novo pre-irial immunity hearing pursuant to section 776.032(1)-(4),

Fla. Stat. (2017) (enacted by Chapter 2017-72), and as grounds in support states as follows:
I. PROCEDURAL HISTORY

1. On November 6, 2015, Defendant filed “DEFENDANT’S MOTION TO DISMISS
BASED ON STATUTORY IMMUNITY PURSUANT TO SECTIONS 776.032(1),
776.013(3), AND 776.012(1)-(2), FLA. STAT. (2013).”

2. An evidentiary hearing upon Defendant’s motion was held from February 20, 2017,
through March 3, 2017.

3. On March 10, 2017, Defendant’s motion was denied by Circuit Judge Susan G. Barthle.

4. On December 8, 2016, prior to the March 2017 hearing on Defendant’s motion, 2017
Florida Senate Bill No. 128 titled, “Self-defense immunity” was tiled. That bill introduced
the 2017 amendment to section 776.032 which was approved by the governor and became

Jaw on June 9, 2017 as Section 776.032(4).
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118 FLORIDA’S STAND YOUR GROUND LAW

. The original version of Florida Statute 776.032, “Immunity from criminal prosecution and

civil action for justifiable use of force” became effective on October 1, 2005.

Originally, the legislature did not specify a procedure by which to raise a claim of
immunity nor did it specify which party had the burden of proof when statutory immunity
is asserted under Florida Statute 776.032.

On July 9, 2015, the Florida Supreme Court concluded in Bretherick v. State, a five-to-two
decision, as a matter of statutory interpretation, that the defendant bears the burden of proof
to establish his or her entitlement to statutory immunity under the SYG law by a
preponderance of the evidence. Bretherick v. State, 170 So.3d 766 (Fla.2015).

The dissent in Bretherick argued that the burden should be on the State to establish “that
the defendant's conduct was not justified under the governing statutory standard.”
Bretherick, 170 So. 3d 766, 779 (Canady, 1., dissenting)).

On June 9, 2017, the Legislature amended Florida’s “Stand Your Ground Law” (“SYG
law”) by adding a fourth subsection to section 776.032 of the Florida Statutes and, for the
first time since the SYG law’s enactment in 2005, set forth its intent regarding which party
has the burden of proof when immunity is asserted under the SYG law. § 776.032(4), Fla.

Stat. (2017).

. That subsection reads: “In a criminal prosecution, once a prima facie claim of self-defense

immunity from criminal prosecution has been raised by the defendant at a pretrial
immunity hearing, the burden of proof by clear and convincing evidence is on the party

seeking to overcome the immunity from criminal prosecution provided in subsection (1).”



§ 776.032(4), Fla. Stat. (2017).

11. Following the enactment of section 776.032(4), Florida’s District Courts of Appeals
certified conflict to the Florida Supreme Court regarding the application of the newly
enacted version of the Stand Your Ground Law.

II1. DCA rulings: MARTIN v. STATE and LOVE v. STATE

On May 4, 2018, the Second District Court of Appeal entered an opinion in TYMOTHY
RAY MARTIN vs. STATE OF FLORIDA, Case Number 2D16-4468 in which it concluded, “that
section 776.032(4) ‘is procedural in nature and, therefore, retroactive in application; that, as such,
it applies to pending cases, including those on appeal.”” “This retroactivity meant that the
defendant who had already been convicted prior to the statute’s effective date was ‘entitled to a
new immunity hearing under the amended procedure of the statute.””

On June 18, 2018, the Supreme Court stayed the proceedings in Case Number SC18-789,
STATE OF FLORIDA vs. TYMOTHY RAY MARTIN pending its ruling in TASHARA LOVE
VS. STATE OF FLORIDA, Case Number SC18-747.

At Tashara Love’s immunity hearing, which took place after the 2017 amendment, the
circuit court applied the burden of proof applicable before the amendment and found that Love did
not prove by a preponderance of the evidence that she was entitled to Stand Your Ground
immunity. Love appealed to the Third District Court of Appeal. On May 11, 2018, the Third
District Court of Appeal held that the amended statute did not apply to Love’s case because the
date of incident in her case was before the amendment’s effective date, and the statute was not
retroactive. The Third DCA’s opinion certified conflict with the Second DCA decision in Martin:

“We are cognizant of the recent opinion out of the Second District Court of
Appeal, Tymothy Ray Martin v. State, No. 2D16-4468, 43 Fla. L. Weekly D1016¢
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(Fla. 2d DCA May 4, 2018), where the Second District decided that section

776.032(4) is a procedural amendment that should be applied retroactively to all

pending cases. We disagree with the Second District Court of Appeal’s holding

because we believe Smiley v. State, 966 So0.2d 330 (Fla. 2007), mandates a finding

that the subsection (4) amendment to section 776.032 is a substantive change in the

law. We further disagree with the Second District Court of Appeal in Martin

because we believe that Smiley’s holding that Article X, section 9 of the Florida

Constitution prohibits retroactive application of criminal legislation is

applicable to section 776.032(4). Thus, we certify conflict with the Second District

Court of Appeal’s decision in Martin.”

IV. Supreme Court’s ruling in LOVE v. STATE

On March 6, 2019, the Supreme Court held oral argument in Love v. State and issued its
ruling in that case on December 19, 2019. The Supreme Court in Love agreed with the Second
DCA’s conclusion in Martin that section 776.032(4) created a procedural change in the Stand
Your Ground law, rather than a substantive change. Love v. State, 286 S0.3d 177 (2019) (citing
Martin v. State, --- S0.3d ---- (2018) 43 Fla. L. Weekly D1016). The Court went on, however, to
state that the Martin decision “seemingly gave the statute ‘a true retroactive application,” by
ordering a new immunity hearing for a defendant convicted prior to the statute’s effective date.”
Id., at 188.

The Court in Love found that the “Second District in Martin erred in concluding that
section 776.032(4) applied in all pending cases, including cases in which the Stand Your Ground
immunity hearing was conducted prior to the effective date of that provision,” that “[t]he case law
does not support such a default application of a procedural statute,” [a]nd the legislation itself is
devoid of any suggestion that the Legislature intended section 776.032(4) to undo

preeffective-date immunity hearings.” Id.

The Court’s ruling went on to discuss retroactivity and began its analysis by stating:



“We recognize that this Court's previous propoupcements have not been entirely
consistent_regarding the retroactivity of procedural statutes. Compare Alamo
Rent-ACar, Inc. v. Mancusi, 632 So.2d 1352, 1358 (Fla.1994) (“Procedural or
remedial statutes ... are to be applied retrospectively and are to be applied to
pending cases.”), with Lee v. State, 128 Fla. 319, 174 50.589, 591 (1937) (“{Tlhose
[statutes] affecting procedure ... may in some cases be given a retrospective
operation ....”). Id.,, at 186-187.

The Court acknowledged that “[i]ndeed, some of those pronouncements arguably support
the Second District's retroactivity approach in Martin” Id Ultimately, however, the Court
concluded that section 776.032(4) was intended to be applied to post-amendment immunity
hearings only and was therefore “prospective,” as opposed to retroactive, thereby disagreeing with
the Third DCA’s decision in Love and also with the Second DCA’s decision in Martin. Id.

“Remedial statutes or statutes relating to remedies or modes of procedure, which do not
create new or take away vested rights, but only operate in furtherance of the remedy or
confirmation of rights already existing, do not come within the legal conception of a retrospective
law, or the general rule against retrospective operation of statutes.” Smiley v. State, 966 S0.2d 330
(Fl1a.2007) (citing City of Lakeland v. Catinella, 129 S0.2d 133, 136 (Fla.1961) (emphasis added).
“Moreover, the ‘presumption in favor of prospective application generally does not apply to
‘remedial’ legislation; rather, whenever possible, such legislation should be applied to pending
cases in order to fully effectuate the legislation's intended purpose.”” /d. (citing Arrow Air, Inc. v.
Walsh, 645 So0.2d 422, 424 (Fla.1994) (citing City of Orlando v. Desjardins, 493 So.2d 1027
(Fla.1986)). “Courts should »not interpret remedial statutes strictly or narrowly to thwart the intent
of the legislature.” E.A.R. v. State, 4 S0.3d 614, 629 (Fla.2009).

“While statutory changes in law are normally presumed to apply prospectively, procedural

or remedial changes may be immediately applied to pending cases, including in some instances



cases pending on direct appeal.” Heilmann v. State, 310 So0.2d 376, 377 (Fla. 2d DCA 1975).
“Remedial statutes are exceptions to the rule that statutes are addressed to the future, not the past.”
Metro. Dade Cty. v. Leslie Enterprises, Inc., 257 So. 2d 29, 30 (Fl1a.1972). )). It is a settled
principle of law that “procedural or remedial changes in the law are applicable to pending cases,
including cases pending on appeal from a lower court.” Smith v. Smith, 902 So.2d 859 (Fla. Ist
DCA 2005) (citing e.g., Gupton v. Village Key & Saw Shop, Inc., 656 So0.2d 475, 477 (Fla.1995);
Lowe v. Price, 437 S0.2d 142 (F1a.1983); Hendeles v. Sanford Auto Auction, Inc., 364 So.2d 467
(F1a.1978); Florida E. Coast Ry. Co. v. Rouse, 194 So0.2d 260 (Fla.1966); Galloway v. State, 802
So.2d 1173 (Fla. Ist DCA 2001); McMillian v. Dep't of Revenue ex rel. Searles, 746 S0.2d 1234,
1237 (Fla. 1st DCA 1999); Fallschase Dev. Corp. v. Blakey, 696 So.2d 833 (Fla. 1st DCA 1997);
Lockheed Space Operations v. Pham, 600 S0.2d 1261 (Fla. 1st DCA 1992) (Ervin, J., concurring);
Promontory Enter., Inc. v. S. Eng'g & Contracting, Inc., 864 S0.2d 479 (Fla. 5th DCA 2004); State
v. Marechal, 532 So0.2d 730 (Fla. 3d DCA 1988); City of Miami v. Harris, 490 So.2d 69, 73 (Fla.
3d DCA 1985)).

On January 7, 2020, the Supreme Court of Florida issued an “Order to Show Cause” in
State v. Martin, Case Number: SCI18-789 directing Mr. Martin to show cause why the Court
“should not exercise jurisdiction in this case, summarily quash the decision being reviewed, and
remand to the district court for reconsideration in light of {its] decision in Love v. State, No.
SC18-747, 2019 WL 6906479 (Fla. Dec. 19, 2019).” Martin’s response to the Court’s “Order to
Show Cause” was filed on January 15, 2020 and is attached to this motion as Exhibit A. Martin’s
response contained the following arguments, which Defendant adopts in the instant motion,

regarding why the Supreme Court should not quash the Second District Court of Appeals’ ruling:



I. “I1]t was always the Florida Legislature’s intention to place the burden of
proof for Stand your Ground immunity on the State, and that Bretherick was
wrongly decided from its inception.” Exhibit A at 5.

2. “The legislative history reinforces that the intent of the Stand Your Ground
statute was to provide true immunity from prosecution (and its attendant
consequences) - - not merely to provide a defense - - and that it should be
interpreted broadly to effectuate its purpose.” Exhibit A at 5.

3. “Legislative intent has been described as the “polestar that guides statutory
construction.” (citing Heilman v. State, 135 S0.3d 513, 517 (Fla. 5th DCA
2014). “In that regard, this Court has observed that “[wlhen .. an
amendment to a statute is enacted soon after controversies as to the
interpretation of the original act arise, a court may consider that amendment
as a legislative interpretation of the original law and not as a substantive
change thereof.” Exhibit A at 5-6 (citing Metropolitan Dade County v.
Chase Federal Housing Corp., 737 So0.2d 494, 503 (Fl1a.l999) (quoting
Lowry v. Parole and Probation Commission, 473 So.2d 1248, 1250
(Fla.1985)).

4, “The very fact that the Florida legislature enacted the burden of proof
amendment so promptly after the Court, in a split decision, interpreted or
misinterpreted its intent, strongly indicates that the amendment was not
only procedural, but also remedial.” Exhibit A at 7.

Ultimately, on May 29, 2020, the Supreme Court issued the following ruling in Martin:

“Upon review of the response(s) to this Court’s Order to Show Cause dated January

7, 2020, the Court has determined that it should exercise jurisdiction in this case. It

is ordered that the Petition for Review is granted, that the Second District Court of

Appeal’s decision in this case is quashed, and this matter is remanded to the district

court for reconsideration upon application of our decision in Love v. State, 286 So.

3d 177 (Fla. 2019).”

While it is true that the language of 776.032(4) itself is devoid of any express language that

the Legislature intended section 776.032(4) to undo preeffective-date immunity hearings,” the
legislation’s intended purpose, to remedy the Supreme Court’s decision in Bretherick, is clear.

“Legislative intent has been described as the “polestar that guides statutory construction.” (citing

Heilman v. State, 135 S0.3d 513, 517 (Fla. 5th DCA 2014). The fact that the amendment was



enacted so quickly after the ruling in Bretherick further evidences that it was always the Florida
Legislature’s intention to place the burden of proof for Stand your Ground immunity on the State,
and that the Supreme Court’s interpretation of the SYG law in Bretherick was flawed. In Love, the
Supreme Court directly acknowledged that it was the Legislature’s intent when enacting section
776.032(4) to remedy the Bretherick decision that wrongly placed the burden of proving statutory
immunity from prosecution on the accused. This response by the Legislature makes clear that the
SYG law was always to provide true immunity from prosecution, not to provide a defense that
could be raised at trial. This is consistent with our long-held constitutional principle “that there is a
presumption of innocence in favor of the accused,” and that “its enforcement lies at the foundation
of the administration of our criminal law.” Coffin v. United States, 156 U.S. 432 (1895).

As the Supreme Court explained in Love, the burden of proof amendment imposed a ‘clear
and convincing’ burden on the State to prove at a pretrial hearing that a criminal defendant is not
entitled to statutory immunity as opposed to the more exacting trial burden of beyond a reasonable
doubt. Love v. State, 286 S0.3d 177, 180 (F1a.2019). At the time the legislature enacted the burden
of proof amendment, Tymothy Martin had been convicted after a jury trial and his conviction was
pending on appeal. As such, in Martin’s case, the State had already met the higher standard of
proving beyond a reasonable doubt that Martin’s use of force was not justified. Therefore,
requiring a new pretrial hearing in that case at which the State’s burden of proofis a lower one than
the one they already satisfied at trial would be futile. Mr. Reeves, on the other hand, has not been
convicted and is still awaiting his trial date. Thus, Mr. Reeves was situated differently than Martin
at the time the legislature enacted the burden of proof amendment and as the State has never

proven, under any burden of proof, that Mr. Reeves is not entitled to statutory immunity.



Accordingly, Mr. Reeves should be given the benefit of a new pre-trial immunity hearing based on
the 2017 amendment to the SYG law.

CONCLUSION

WHEREFORE, in light of the foregoing, Defendant, CURTIS J. REEVES, respectfully
requests this Court grant him a de novo pre-trial immunity hearing pursuant to section

776.032(1)-(4), Fla. Stat. (2017) (enacted by Chapter 2017-72).

Date: June 30, 2020

Respectfully Submitted,

/s/ Richard Escobar /s/ Dino M. Michaels /s/ Nicole N. Sanchez
Richard Escobar, Esq. Dino M. Michaels, Esq. Nicole N. Sanchez, Esq.
FBN: 375179 FBN: 526290 FBN: 107402

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of this has been furnished by
electronic delivery to the Office of the State Attorney for the Sixth Judicial Circuit, ¢/o Glenn
Martin, Esq., at glenmartin@co.pinellas.fl.us and via U.S postal service at P.O. Box 5028,
Clearwater, Florida 33758 on this 30th day of June 2020.

27 Nivole W, Sanches

Nicole N. Sanchez, Esquire
Escobar & Associates, PA
2917 W. Kennedy Blvd.
Tampa, Florida 33609
Phone: (813) 875-5100
Fax: (813) 877-6590
Florida Bar No. 107402
nsanchez@escobarlaw.com
Counsel for Defendant
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IN THE SUPREME COURT OF FLORIDA

STATE OF PFLORIDA,

Petitioner,
vs. CASE NO: SC18-789
Lower Tribunal No.
TYMOTHY RAY MARTIN, 2D16-4468 :
R A 292006CF002331000AHC
- Regpondent.

RESPONSE TO THIS COURT’'S JANUARY 7, 2020 CRDER

Respondent, TYMOTHY RAY MARTIN, responds to this Court’s
January 7, 2020 order directing him to show cause why this Court
should not summarily quash the Second District Court of Appeal’s

decision in this case in light of Love v. State, 8C18-747 (Fla.

Dec, 19, 2019).

Tymothy Martin and Tashara Love are not similarly situated.
Because, fortuitously, Love became the lead case and ygggig was
designated a “tag case”, Martin - - like other “tag case” defend-
ants whose Stand Your Ground hearings took place before the June
9, 2017 effective date of the burden of proof amendment - - never
had an opportunity to brief or argue his position that this pro-
cedural and rémedial amendment was intended to apply to all
“pipeline” cases peﬁding on appeal. Worse yet, in oral argument
Love’s appellate attorney threw Martin and the other pre-
ameﬁdment defendants under the bus by making a strategic conces-
sion - - strategic from Love’sg point of view but fatal to Martin
- - that it made a lot of sense to find the amendment applicable

only to hearings held aftexr its effective date.



Martin’s direct appeal was decided on May 4, 2018; the Se-
cond DCA concluded that the amendment was procedural and remedial
and thus applicable to all cases pending on appeal, and certified

the issue as one of great public importance. Martin v. State,

2018 WL 2074171, Love’s a@peal wasg decided a week later on May
11, 2018; the Thlrd DCA concluded that the amendment applled pro-

spectively only, and certlfled confllct w1th Martln Love v,

State, 247 So.3d 609 (Fla. 3d DCA 2018). Love, the losing party,
filed her notice to invoke discretionary jurisdiction on the same
day the opinion was issued, May 11, 2018; while the state, the
losing party in Martin, did not file its notice to invoke discre-
tionary jurisdiction until May 17. On May 23, this court post-
poned its decision on jurisdiction in Martin, and directed the
§artles to flle jarlsdlctlonal brleﬁs on June 18 thiis Ccurt
ﬁﬁteIEd a “tag case” ox&er stay;ng prcceﬂﬁlngs in Martin pendlng
djsp031tlon of Love On June 26 the Court accepted jurlsdlctlon
in Love, setting a brletlng schedule for that case and indicating
that oral argument would be écheduled by separate order. Subse-
quently a number of other cases were designated as “tag cases” to
Love. The various defendants were not all similarly situated,
since some cases arose from pre-amendment Stand Your Grouﬁd hear-
ings and some arose from ?ostfamendment hearings, but all of the
defendants would prevail under the Second DCA’s holding in Mar-
tin, and all would lose under the Third DCA's holding in Love.

In the briefs on the merits in this Court, Love’s appellate
counsel argued - - consistently with Martin and the overwhelming
weight of authority regarding procedural and remedial statutes,
and consistently with its legislative history - - that the bur-

den of proof amendment was intended to apply to all cases pending
2



on appeal. Tashara Love Initial Brief (filed August 15, 2018},
p.1,11,13,17-21,24,30, and Reply Brief (filed December 19, 2018},
p.1,6,14~-15. However, at the very beginning of oral argument on
March 6, 2019, Love’s appellate counsel was invited to retreat
from that position. Chief Justice Canady posed the following
questibn:

Let me ask you this. If you just look at all this on
its face, the leglslature passes a statute that changes
the burden of proof in particular proceedlngs and
there’s an effect;ve date with that ch&nge, isn’'t the
most common sense way to understand that is that the
hearings, the proceedings that take place, after that
effective date would be proceedings in which that new
burden of proof would apply? I understand that’s not
what vou’re arguing; but that still gets your client
what your client needs on that. Why wouldn’t that be
the most common sense way to understand such a statute?

(emphasis supplied} .

In response Love s appellate counsel agreed that “that makes
a lot of sense Our posxtlon 1s somewhat braader Wa say all
pendlng cases, but ynu vertalnly could resolve this case 1n Ms
Love’s favor by say;ng that it applles to hearings held after the
date that the law took effect.”

Aﬁd that is ultimately what this Court decided in its Decem-
ber 19, 2019 opinion in Love, disagreeing with both the Third
DCA‘s Love decision and the Second DCA’s Martin decision, and
making the date of the Stand Your Ground hearing the dispositive
factor.

Undersigned counsel for Martin cannot fault Love'’s attorney
for strategically retreating from the position which, if success-
ful, would have benefitted both pre- and post-amendment defend-
ants. That attorney’s ethical obligation was to try to obtain a
favorable outcome for Ms. Love, and he succeeded in this. The

problem is that because a number of the “tag case” defendants,
3



including Martin, were not similarly situated, the argumént which
might have obtained a favorable outcome for them was essentially
abandoned. If Martin’s case had been the lead case undersigned
counsel would have stood his ground and answered Chief Justice
canady’s question very differently. This Court ghould reconsider
its disaﬁprbval in Love of the Second DCA’s decision in Martiﬁ |
for the féllowing sound reéséns:

This Court correctly determined in Love that the Stand Your
Ground burden of proof amendment is procedural. It is a “settlgd
principle” that “procedural or remedial changes in the law are
applicable to pending cases, including cases pending on appeal

from a lower court.” Smith v. Smith, 902 So.2d 859,863 (Fla. 1°°

DCA 2005), citing eleven decisions including Gupton v. village

Key and Saw Shop, Inc., 656 So.2d 475,477 (Fla. 1995); Lowe V.

. price, 437 80.2d 142 (Fla. 1983); and Hendeles v. Sanford Auto

Auction, Ine., 364 So.2d 467 (Fla. 1978}. See alpo State v, Cas-

tillo, 456 So.2d 565 (Fla. 1986) (rule relating to racial bias in
use of peremptory challenges “applies to all cases pending on di-
rect appeal at the time the decision [in State v. Neil, 457 So.2d
481 (Fla. 1984)] became final; “Generally an appellant is enti-
tled to the benefit of the law at the time of appellate disposi-
tion”, and “[wle see no exception to this principle in this
case”) .

See also Tahiti Beach Homeowners Ass’n, Inc., V. Pfeffer, 52

Sx.3d 808 (Fla. 34 DCA 2011); Antunez v, Whitfield, 980 So.2d

1175,1177 (Fla. 4" DCA 2008).
In a context somewhat analogous to burden of proof in Stand

Your Ground hearings - - i.e., whether the Frye or Daubert stand-



ard' is to govern hearings on the admissibility of expert testi-

mony - - Florida appellate courts have appiied the chéngeé to

cases pending on appeal. See Perez v. Bell South Telecommunica-

tions, Inc., 138 So0.3d 492(Fla.3d DCA 2014) (holding that the 2013

revizion to Fla. Stat. §90.702 should be applied retrospectively

to pending cases); Kemp v. State, 280 So.3d 81,87 (Fla. 4™ DCa

2019) (citing Qﬁﬁ@g holdiﬁg); seé also Conley v. State, 129 So.3d

1120 (Fla. 1°° DCA 2013); VitiéllO v, State, 281 S0.3d 554,559

n.4 (Fla. 5™ DCA 2019).

In its opinion in Love this Court stated “Because there is
no indication that the Legislature intended the statute to undo
pre-effective-date immunity hearings, we disapprove Martin’s de-
cision to order a new immunity hearing in that case.” 2019 WL
6906479, p.L, see p.10. The Court also concluded that the pre-
trial hearing in Martin “was yrwgériy:géﬂdﬁéﬁga:ﬁnder Bretherick
[v. 8tate, 170 So.3d 766 (Fla. zaéﬂ}sz) > 1d, at jg.il."

In this resanSe to the Court’s show Céﬁée order, Martin
submits that, contrary to those comments in Love, it was always
the Florida LegiSIature's intention to'place ihe burden of proof
for Sténd YOur Ground imﬁuﬁity cn the étaﬁe, ahdlthat Bretherick
was wrongly decided from itsvinceétion. The legislative history
reinforces that the intent of the Stand Your Ground statute was
to provide true immunity from prosecution (and its attendant con-
sequences) - - not merely to provide a defense - - and that it
should be interpreted broadly to effectuate its purpose.

Legislative intent has been described as the “polestar that

Y Frye v, United States, 293 F.1013(D.C.Cir.1923); Daubert v.

Merr+ill Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
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guides statutory construction.” Heilman v, State, 135 80.3d 513,

517 (Fla.S5™ DCA 2014). In that regard, this Court has observed
that “[wlhen . . . an amendment to a statute is enacted goon after

controversies as to the interpretation of the original act arise,

a court may consider that amendment as a legislative interpreta-
tion of the original law and not as a substantive change thereof.”

Metropolitan Dade County v. Chase Federal Housing Corp., 737 So.2d

494,503 (Fla.1999) (emphasis in opinion); quoting Lowry v. Parocle

and Probation Commission, 473 So.2d 1248, 1250 (Fla.1985). Ac-

cord, Leftwich v. Florida Dept. of Corrections, 148 So.3d 79,83

(Fla.2014); Madison at Soho II Condominium Assoc. v. Devo Acquisi-

tion Enterprises, LLC, 198 So.3d 1111, 1116 (Fla.2d DCA 2016); Es-

gex Ins. Co. v. Integrated Drainage Solutions, Inc,, 124 So.3d

947,952 : {Fla 2d DCA 2013>
The 201? burden Qf proof amendment to the Stand Yaur Graund
1aw is a ClaSSlC exam§1e of that klnd of remudlal leglslatlmn

See Fla. H.R, ‘Subcomm. on Crim. Justice, Final Bill Analysis,

CS/HB 245, p.6 (July 15, 2017) {(explaining that *[t]lhe bill amends
§776.032, F.8., to reverse the effect of the [Florida Supreme

Bretherick was a 5-2 decision (Justices Canady and Polston
dissenting) issued on July 9, 2015. The majority, noting that
*the Legislature has not explicitly stated which party should bear
the burden of proof in establishing whether a defendant is enti-
tled to immunity under the Stand Your Ground law”, sought to dis-
cern the Legislature’s intent [170 So.3d at 772, 774-75, and 778-
791, and concluded:

that placing the burden of proof on the defendant to

establish entitlement to Stand Your Ground immunity by

a preponderance of the evidence at the pretrial eviden-
&



tiary hearing, rathexr than on the State to prove beyond
a reasonable doubt that the defendant s use of force
was not justlfled is consistent with this court’s
precedent and gives effect to the legislative intent.

Bretherick, 170 So.3d at 779 (emphasis supplied).

The very fact that the Florida 1egislature enacted the burden
of proof amendment so promptly after the Court, in a spllt decx»
51on, 1nterpreted or m181nterpxeted 1ts 1ntent strongly 1ndlcate5
that the amendment was not only procedural but also remedlal

Metropolitan Dade County; Lowry; Leftwich. That conclusion is

buttressed by its legislative history, as illustrated by the rea-
sons agserted by the bill’'s sponsors and proponents.

At a Senate Rules Committee meeting on February %, 2017, Sen-
ator Rob Bradley, who sponsored the bill in that chamber, identi-
fied the Bretherick decision as the catalyst:

One would n%iwva%?y assume that the government has the
burden of proof in this immunity hearing that I just
described. However, in 2015 the Florida Supreme Court
held otherwise. In Bretherick v. State, iun a five to
two decision the Florida Supreme Court ruled that the
burden of proot for self-defense rested on the accused
not the government.  Two conservative : qJudges dissented
on the Florida Supreme Court. This bill corrects the
error of the Bretherick decision. . . . If thuy Ithe
Florida Supreme Court] issue a decision that ‘in the es-
timation of the legislature. is not consistent with the
intent of the legislature.and the result of that deci-
gion is that something happens in our system of govern-
ment that’s inconsgistent with the intent of the legls—
lature as a result of that decision then I think it is
our duty to address that.?

{emphasis supplied)

At the same hearing, Senator Tom Lee confirmed that the Court

had misinterpreted the intent of the legislature in 2005, and

2 ¢g/SB 128, 2/9/2017 Senate Rules Committee, https://theflorida
channel.org/videos/2917-senate-rules-committee/, timestamp:
59:41.



that this amendment was & response to that erroxr:

I was around when this legislation was originally
adopted and T believe our now Senator Baxley was a
gponsor in the House of Representatives at the time and
1 was also chalrman of the Judiciary Committee as we
tried to address this issue. . . . Essentially what
happened . . . is that we passed this legislation:in
2005 or 2006 and the. court ended up construing the leg-
islation as an affirmative defense . . . much like en-
trapwent or an insanity plea or something of that na-
ture. Those do exist in the law but upon review of
that case -the legislature has come back and now taking
another look at the original legislative intent and
whether the court’'s interpretation was consistent with
that .

(emphasis supplied)

On April 4, 2017, the Florida House of Representatives had a
debate on the amendment. The following exchange occurred between
Representative Robert Asencio and the bill’s House sponsor, Repre-
sentative Bobby Payne.

- ‘Rep. Rﬁ@ﬁCng:.ﬁﬁg can you explain briefly the intent.
“Is it to eage the burden of those who are going to -
~¢laim this defense? : : Co

Rep. Payne: No, I would disagree with that in saying

it’s not easing the burden it’s putting the burden back

where it should belong based on our constitutional be-

liefs and that 1s everyone is innocent until proven
guilty and that burden is on the state.

Rep. Asencio: T guess a better way of asking is for
those who are justified or those who are claiming to be
justified in using force whether it is deadly or less
than deadly, less than lethal, is this bill supposed to
make it easier on them so they don’t go through the
burden of prosecution or I'm sorxy pretrial and post
pretrial?

Rep. Payne:  Yes, this bill based on the original in-
tent of the law in 2005 was to shift the burden to the
state. -1t was not intended to be another form of an
affirmative defense but a true immunity.

Rep. Asencio: So this is just codifving what was in
the statute as self-defense, am I correct?

Rep. Payne: Yes this is putting the intent back

’ Id, at timestamp: 1:13:00



where it was or excuse me putting the burden back where
it was intended by the 2005 law.

(emphasis supplied)

One da? later on April 5, 2017, Representative Paul M. Renner
emphasized the immunity from prosecution which the 2005 law was
intended to confer:

such that someone is not required to remain incarcer-
ated in many cases or face the deep flﬁ&ﬁClai pburden of
defending a c¢riminal action for a perlaﬂ of monthg’ or
even yvears if in fact they uged force justifiably..

doeg not change the law of self-defense but it does
protect those that have done so reasonably in consist-
ence with the law. . . . We should really be focused
on that:fiscal 1mpact to the defendant. . . . There's
certalnly the fiscal impact of having to hire an attor-
ney. But for those who cannot afford to even post
bond, often times those that don’t have much money are
prosecuted They may f£ind themselves incarcerated for
the duration of time while they await trial. And this
is a significant burden that this statute was intended
to resolve. But because of a court decision we are now
uﬁm&&§ hack to make sure that we clarify and give real
meaning to the purpose of that law from 200% that 1t is
the state’s burden not the defendant to prove by clear
and convincing evidence that force was not justifiable.’

(emphasis supplied)

At the same hearing, Representative Gayle B. Harrell provided
firsthand insight into the objectives of the legislature in 2005,
as well as the remedial objectives of the 2017 amendment:

This bill is truly about our Constitution. It’s about
what that constitution prov1dev us in the way of pro-
tections and rlghts,'members This is not about vio-
lence this is not about guns. This is not about kill-
ing. people ‘This is about the rule of law. The rule
of law that our Consgtitution has guaranteed us. The
burden of proof is on the state. You do not have to
prove your innocence. You - we are so blessed to live

* cs/sB 128 Second Reading, 4/4/2017 House Session,
https://thefloridachannel . org/videos/4417-house-session/,
timestamp: 3:25:30.

> ¢g/SB 128 Third Reading, 4/5/2017 House Session,
https://thefloridachannel .org/videos/4517-house-session/,
timestamp: 2:59:00.



in this country where we are innocent - innocent - in-
nocent until proven guilty. That'’s what this bill is
about. - The burden of proof. 1 was here in 2005 when
we passed the very first - the first bill that this is
really trying to correct. This bill is trying to cor-
rect what the court has overruled legislative process
and really has legislated from the bench on this bill.

I was here and I was very much a part of the conversa-
tion on the intent of ‘that bill. There is no doubt
that the intent of that bill was to make sure that the
state had the burden of proof, and that when you used
force to protect yourself, that the burden of proof was
on the state to say that you committed a crime, This
ig a correction. This bill is simply a correction of a
misinterpretation of what the intent was in 2005.°

(emphasis supplied)

Because the amendment is procedural, because it is remedial,
and because the legislative history makes it so clear that its
purpose was to place the burden of proof where the legislature had
always meant for it to be, it would be illogical to assume that

the leglslature nevertheless lntended to carve out an exceptlon to

the genéral xules that procedural/remedlal statutes apply to all
pendlng cases, and that litigants are entltled to the beneflt of
the law at the time of appellate disposition.

Here, the Florida legislature’s manifest purpose in adopting
the 2017 amendment was to resgtore its original intent, that the
burden of procf be placed on the state to shéw by clear and con-
vincing evidence that the defendanﬁ ig not entitled to immunity
under the Stand Your Ground law. In light of (1} the amendment’s
legislative history; (2) the fact that it was adopted soon after
accepted principle in Florida that burdens of proof are procedur-
al, it is clear that it was meant to apply, and should apply, to

cases pending at the time of its adoption. The fact that Martin’s

® Id, at timestamp: 3:12:00
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Stand Your Ground hearing was “properly conducted under Brether-
ick” is precisely what the legislature didn’t want. As Justice
Canady, dissenting in §£g£gggég§, perceived “By impoging the bur-
den of proof on the deféhdant ét the pretrial evidentiary hearing,
the majarlty substamtlally curtalls the beneflt of the 1mmun1ty
}from Srlal conferred hy th& Leglslaﬁare Qnﬁef:the Stauﬁ Your
Groum& law. " 170 So 3& at 780. By &Qdctjﬂg ake 2017 amendment
the leglslature dld intend to undo pre effective-date 1mmun1ty
hearlngs which, by applying the wrong burden of proof, deprived
defendants of that benefit.

WHEREFCORE, respondent respectfully reguests that this Court
either (1) reconsider its disapproval of the Second DCA‘s deci-
sion in Martin, and instead apﬁrove that decision, or (2) allow
Martln an opportunlty Lo brlef and orally argue the Second DCA’

certlfled questlan as apglled to hlm
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