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In May 2019, the Florida Supreme Court
made clear that Daubert v. Merrell-Dow
Pharmaceuticals, Inc., 509 U.S. 579
(1993), is the standard for admission of
expert testimony in Florida.M In 2013, the
Florida Legislature amended the
evidence statutes to adopt the Doubert
standard.[? in 2017, the Florida Supreme
Court rejected the Daubert standard,

insofar as it was procedural and upheld

FryeB] as the standard for admission of
expert testimony.l4lIn 2018, in Delisle v.
Crane Co., 258 So. 3d 1219, 1223 (Fla.
2018), reh’'g denied, SC16-2182, 2018 WL
6433137 (Fla. Dec. 6, 2018), the
legislature’'s amendment to F.S. §90.702

was declared an unconstitutional

infringement of the court’s oversight of

llustration by Barbara Kelley

the procedural rules of evidence. In 2019,

the court reversed course and adopted

Daubert as a procedural rule.[5]
History of Frye and Daubert

Doubert and Frye are two distinct trial court standards for deciding the reliability of
expert testimony for admission. Both standards require the testimony to be relevant to
issues in the case, assist the trier of fact, and the expert must be qualified in the area of

testimony.



Frye was adopted nearly 100 years ago. Frye evaluates whether the basis for the opinion
"gained general acceptance in the particular field [to] which it belongs.” (81 1n 1993, the
U.S. Supreme Court issued Daubert. Daubert involved children born with birth defects
allegedly caused by the drug Bendectin. Defendant challenged the plaintiff's expert's
opinion on grounds that it failed the “general acceptance” standard. There were no
published studies that connected birth defects to Bendectin.[”l The district court

granted summary judgment for defendant. The Ninth Circuit affirmed.

On appeal, the Supreme Court held that Federal Rule of Evidence 702 no longer used
the “general acceptance” test. Instead, Rule 702 was meant to be flexible and broader
than the Frye standard. The Court decided the trial court judge must focus on the
principles and methodologies used by the expert and not on conclusions.®l “General
acceptance” was but one of multiple factors the court may analyze in deciding whether
expert evidence is reliable. Daubert concluded that Rule 702 assigns to the "trial judge
the task of ensuring that an expert’s testimony both rests on a reliable foundation and is
relevant to the task at hand."[°l

In Kumho Tire Co.,, Ltd. v. Carmichael, 526 U.S.137 (1999}, the Supreme Court expanded
the reach of Daubert to all expert testimony, not just scientific expert testimony.

In 2000, Fed. R. Evid. 702 was amended to codify the elements from Daubert. Rule 702

reads:

A withess who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:

(a) The expert scientific, technical or other specialized knowledge will help the tryer of

fact to understand the evidence or to determine a fact in issue;
(b) The testimony is based on sufficient facts or dato;
(c) The testimony is the product of reliable principles and methods; and

(d) The expert has reliably applied the principles and methods to the facts of the

case 0

In 2013, £.S. §90.702 was amended to mirror Fed. R. Evid. 702. The legislature's preamble
“adoptls]..Daubert. Joiner™ _and Kumho Tire.." and states "“..[we] intend to prohibit...

pure opinion testimony as provided in Marsh v. Valyou, 977 So. 2d 543 (Fla. 2007).112 n



May 2019, any ambiguity as to whether Florida courts apply the Daubert standard or the

Frye standard was resolved. Florida state courts now follow Daubert.

Daubert has been in use for nearly 30 years. There is a body of settled law relating to
Daubert proceedings. From 2013 until DeLisle, Florida appellate courts also addressed
the Daubert standard. Thus, there is an established body of commentary and criticism

that addresses both strengths and weaknesses.
Standard of Review

The appellate standard of review for Daubert proceedings is usually abuse of discretion.
Under Florida law, discretion in rejecting expert testimony cannot be exercised
arbitrarily and requires some reasonable basis in the evidence.l De novo review is the
appropriate standard where the trial court's Daubert determination involves questions
of law, "l when the decision is based on written evidence rather than live testimony,!'®]
general acceptance in the relevant communityl'®l and application of the Florida

Evidence Code ']

“Under Florida law, ‘exclusion of [expert] witness testimony is a drastic remedy that
should be invoked only under the most compelling circumstances."®® Under a Daubert
analysis, the trial court errs if it relies on one version of disputed facts toc exclude an
expert's testimony. “In forming opinions, an expert is entitled to rely on any view of
disputed facts the evidence will support.”®¥l All fact inferences must be found in favor of
the nonmovant and the focus must be on whether there were sufficient facts and data.
[20] A Daubert review “is not intended to authorize a trial court to exclude an expert's
testimony on the ground that the court believes one version of the facts and not the

other."[21

A Daubert Challenge Must be Timely and Sufficient

The trial court has broad discretion in deciding how to manage its gatekeeper function.
[22] However, a lawyer has an obligation to raise a Daubert challenge as soon as the party
is reasonably aware of the basis for it [ For example, Florida courts have held that
absent “exceptional circumstances,” an untimely Daubert motion should not be
considered.[?4] After filing the motion, the party moving has an obligation to advance
the motion by bringing it to the court's attention and timely seeking a hearing. The
failure to do so is a waiver.[25]

The party providing expert testimony bears the burden to provide a proper foundation.

However, a Daubert challenge may not begin until a timely, proper, and facially



sufficient motion is served. Once timely raised, “the gatekeeper must determine
whether the objection was sufficient to put opposing counsel on notice so as to have
the opportunity to address any perceived defect in the expert's testimony.”2¢l

A proper Daubert motion must identify the source, substance, and methodology of the
challenged testimony.?71 The motion should be supported by conflicting expert
testimony and literature. Otherwise, the court is justified in declining to hear the motion.
[28] “Daubert objections must be directed to specific opinion testimony and 'state a basis
for the objection beyond just stating [the party] was raising a Daubert objection, in order
to allow the opposing counsel an opportunity to have the [expert] address the perceived

defect in his testimony." 129

Procedure for a Properly Framed Daubert Motion

If a party timely files a sufficient motion with the court, then the court has a duty to
perform its gatekeeper function.[*0] The court has discretion in whether a hearing is
required and how to conduct any proceedings.BW Daubert hearings are not required but
may be helpful in complicated cases involving multiple expert witnesses.[®? A court
should conduct a Daubert inquiry when the opposing party's motion is supported by
conflicting medical literature and expert testimony.[33l

A trial judge has the discretion to conduct a paper review only, a hearing with argument,
an evidentiary hearing, or defer ruling until the time of trial. In selecting the appropriate
procedure, Florida law encourages the trial judge to proceed in a manner designed to
“secure the just, speedy, and inexpensive determination of every action."134]

In Florida, experts may consider inadmissible material in forming opinions.[3% |n federal
court, a Daubert hearing is not bound by the Rules of Evidence.*®l presumably, Florida
courts will follow the same process. The parties may provide the court with materials
inadmissible to a jury, such as documents showing peer-reviewed articles, industry
standards, affidavits from consulting experts, or any other relevant materials that assist
the court in reaching a conclusion as to whether a proper predicate can be laid for the

expert's testimony.[37]
Principles for Court Decision-Making in Daubert Hearings

The Florida Rules of Evidence approach relevant evidence with a presumption of
admissibility.®8l Daubert was designed to admit testimony that was previously excluded
under the narrower Frye standard. The Frye standard "[is] at odds with the ‘iberal thrust’
of the [evidence rules] and their 'general approach of relaxing the traditional barriers to



opinion testimony. 3% Florida courts recognize the Daubert standard was designed by
the court to admit novel scientific evidence that Frye excluded, if reliable [0l However,
“Daubert attempts to strike a balance between a liberal admissibility standard for
relevant evidence on the one hand and the need to exclude misleading junk science’ on
the other. 141

Neither Rule 702 nor the decisional law flowing from Daubert are intended to provide
an excuse for an automatic challenge to the testimony of every expert.#2 Regardless of
the method for the hearing, Florida law views exclusion of expert testimony as “a drastic
remedy that should be invoked only under the most compelling circumstances.” 431 'A
review of the case law after Daubert shows that the rejection of testimony is the
exception rather than the rule. Daubert did not work a sea change over..evidence
law."144]

A precept of Daubert is that the gatekeeping function “is not intended to supplant the
adversary system or the role of the jury: rigorous cross-examination, presentation of
contrary evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admissible evidence."%1 f a trial court finds
that there is insufficient evidence to support a claim, then the court may direct a
judgment or grant summary judgment.4® The standard of review is different for a
Daubert proceeding than for a decision based upon sufficiency of the evidence, so care

must be used not to intermingle these proceedings.

Attacks on the expert’s background, qualifications, use of accepted methodology, or lack
of textural authority should be considered by the jury in assessing the weight to be
accorded to the expert’s testimony.[4”l An alleged failure to independently verify
components of the analytical framework also go to weight and credibility as opposed to
admissibility of evidence 48l Likewise, “[ijn most cases objections to the inadequacies of
a study are more appropriately considered an objection going to the weight of evidence
rather than its admissibility."[4®1 Challenges to the quality of the analysis done by an
expert where they have used recognized methodologies goes to weight of the evidence,
not admissibility.[5°]

The court must examine the methods, not the conclusions. “The proponent of expert
testimony does not have an obligation to show that the opinion is correct, but only that
more likely than not the opinion is reliable 31 When the attacks on the expert chalienge
the accuracy of results, but not the validity of the methods used, there is a question for

the jury.@ The U.S. Supreme Court does not view attacks on test model parameters as a



1t

basis for exclusion of expert testimony. The court held that “normally, failure to include
variables will affect the analysis’ probativeness, not its admissibility. "33 Nor may an
expert be excluded for using one test, as opposed to another, if both tests are accepted

and used reliably.[541

When an expert witness relies upon information normally used within the field of
specialty, they are not tasked with confirming the accuracy of underlying facts. The
expert “is not a private investigator hired to investigate the accuracy of each report or
document he uses in creating his report. Instead, the documents or data an expert
witness utilizes must only be ‘of the type reasonably relied upon by experts in the
particular field informing opinions or inferences upon the subject.”55] An expert must
know “facts which enable him to express a reasonably accurate conclusion instead of

mere conjecture or speculation.”I56] However, absolute certainty is not required.[7]

An expert must explain how they arrived at their opinions. Assurances that the expert
has used generally accepted scientific methodology are insufficient without

explanation.[58!

The Daubert Challenge

Generally, the challenge will focus on one or more of three major areas:
qualifications/relevance/helpfulness, “fit,” and reliability.’®! Since Daubert was adopted
by the federal courts, most challenges are not directed at Daubert/Frye reliability issues.
Most judges do not rely upon reliability for exclusion. Most Daubert challenges revolve
around relevance, gualifications, helpfulness, or “fit."I691 Judges identified problems with
general acceptance, peer review, and insufficient theory less than 8% of the time.
Falsifiability and error rates were identified less than 2% of the time. In cases in which
the reliability of the testimony was the basis, the judges rarely discussed specific
Daubert criteria for assessing the reliability.[®!

Qualifications, Relevance, and Helpfulness

. Qualifications — The expert must demonstrate knowledge “beyond the understanding
of the average person.”[®2l The knowledge can be based upon “knowledge, skill,
experience, training, or education.”l®3] The standard for admission of expert testimony is
liberal and broad.l®4l Disputes over the strength of qualifications and credentials
ordinarily go to the weight of the testimony and not to admissibility of the expert
opinions.t®3l A court may not exclude an expert because they are not the best qualified,



nor because the area of specialization is not the "most appropriate.”[66l |f an expert
meets the liberal qualification standard for admissibility then it is the jury’s role to assess

credibility and weight.[67]

. “Relevance” and “Helpfulness” — The testimony is relevant if it will "help the trier of fact
to understand the evidence or to determine a fact at issue."[68] Relevance and
helpfulness closely track the standards of relevance and materiality in the evidence
code. Expert testimony only assists the trier of fact when it addresses matters "beyond
the understanding of the average person."[®9lin Daubert, relevance and helpfulness
dovetail with the “fit” part of the analysis.I7%

. “Fit” — Fit analyzes whether for each expert opinion the reliable methodology fits the
facts and data in the case in a way that educates the jury on evidence or assists in
deciding a disputed issue in the case. In sum, the court analyzes whether there is "too
great an analytical gap between the data and the opinion proffered."l7 The court may
not accept testimony only supported by ipse dixit of the expert (i.e,, "because | said s0").
[72] “IS]cientific validity for one purpose is not necessarily scientific validity for other,
unrelated purposes... Rule 702's ‘helpfulness’ standard requires a valid scientific
connection to the pertinent inquiry as a precondition to admissibility."l7!

- “Reliable Methodology” — In Daubert the court explicitly stated, “many factors will bear
on the inquiry, and..[we do] not presume to set out a definitive checklist or test."l74 In
Kumho, the court stressed that the reliability review must be tailored to the issues in the
case. The court recognized that Daubert factors are not always relevant even when an
expert relies on scientific evidence. The U.S. Supreme Court explained that “too much
depends on the particular circumstances of the particular case at issue."l75 Recently,
courts focused on whether “an expert employs, in the courtroom, the same level of
intellectual rigor that characterizes the practice of an expert in the relevant field."[7¢]
Since Kumho expanded the reach of Daubert proceedings to cover all types of expert
testimony, many factors that are applicable to scientific evidence in Daubert do not
apply to other types of testimony. Even if all the Daubert factors apply, the trial court is
not required to weigh each factor equally or apply each factor in every case. There may
be other factors that are more applicable depending upon the nature of the case[77]
Daubert made clear that the obligation of the court is to examine the methodology

embraced by the expert and not to examine the conclusions.[78!



There are four nonexclusive factors considered in Daubert7 The Federal Rules of
Evidence Advisory Committee outlined a lengthy nonexclusive list of additional possible
reliability factors in the note to the Fed. R. Evid. 702. The Federal Judicial Center
Reference Manual on Scientific Evidence (3d ed. 201) is publicly available and is a
helpful guide on these issues. 80

The court may also consider whether the evidence is properly admissible under a rule or
a statute. For instance, DNA evidence is statutorily admissible in some jurisdictions.[®1l
The court may take judicial notice of decisions of other courts regarding admissibility of
certain types of evidence or that a specific witness was previously admitted in a certain
field. The court still needs to analyze whether the prior ruling(s) were consistent in area
and approach. In other words, does the prior ruling “fit” the issues presented?82l

Expert Evidence Accepted as Admissable

Courts have concluded that certain types of expert testimony are admissible with a
proper predicate under Daubert. Courts have allowed causation opinions, differential
diagnosis opinions, biomechanical engineer opinions, physician opinions, psychological
or sociological testimony, economist testimony, “pure opinion,” and “standard of care”

testimony.

For a court to allow a causation opinion, the injury causation analysis must support both
general causation and specific causation.[B3l However, Etherton v. Owners Insurance
Company, 35 F. Supp. 3d 1360 (D. Colo. 2014}, implies a third prong of temporal
relationship should also be shown. “General causation is whether a substance [or event]
is capable of causing a particular injury or condition in the general population and
specific causation is whether a substance [or event] caused a particular individual's
injury."[84 There can be no specific causation without general causation being shown
first.I®%l General and specific causation must be proven, but a causation opinion need
not negate every alternative hypothesis to qualify as reliable.[88l

Courts recognize that a differential diagnosis is a valid method of proving specific
causation when the methodology is reasonable 871 An expert cannot establish reliability
by discussing a differential diagnosis without explanation of the elements. The expert
must apply the steps to the facts of the case. In general, differential diagnosis is not
relevant to determining general causation, so a differential diagnosis analysis alsoc needs

explanation of general causation.[88]



A reliable differential diagnosis typically, though not invariably, is performed after...
examinations,..medical histories, and...review of clinical tests,..."” and generally is
accomplished by determining the possible causes for the patient’s symptoms and

then eliminating each of these potential causes until reaching one that cannot be

ruled out or determining which of those that cannot be excluded, is the most likely.[8°]

A physician does not have to perform a physical examination in order to reach a reliable
differential diagnosis.?? Further, a physician is not required to rule out all other causes.
91 “Courts regularly affirm the legitimacy of employing differential diagnostic
methodology."4 Maines v. Fox, 190 So. 3d 1135 (Fla. 1st DCA 2016), is instructive regarding
areas of accepted testimony for both biomechanical engineers and physicians. In
Maines, the First District reversed a trial judge for excluding testimony of a physician
who also had a degree in biomechanical engineering. The court addressed causation
testimony by physicians and biomechanical engineers.

It is commonplace for a biomechanical engineer to testify on general causation.
However, a physician is required to testify on specific causation of the particular injury.
[93] The court recognized that “biomechanical experts are not, however, allowed to
render opinions that require medical expertise.”[®4l Accordingly, a biomechanical
accident reconstructionist cannot testify as to the permanency of an injury.®s

Courts agree that psychiatric, psychological, and sociological expert opinions are difficult
to analyze under Daubert. However, Daubert employs a flexible approach, and there is a
proper basis for admission of the testimony with a proper predicate.?®l In Andrews v.
State, 181 So. 3d 526 (Fla. 5th DCA 2015), the court recognized that its task is not to
engage in a “rigid checklist of proposed opinion testimony..."®”) The Andrews court
concluded that the testimony of the experts was admissible. The experts laid a predicate
that they reviewed muiltiple materials and engaged in activities generally used by
specialists in the field.[?8] The court held that because a review of these materials was
customary in the field of evaluating sex offenders, a proper predicate was laid, and the
opinions were appropriately admitted.P?l |n its analysis, the court concluded that the
“objective of Daubert's gate-keeping requirement is to make certain an expert employs,
in the courtroom, the same level of intellectual rigor that characterizes the practice of an
expert in the relevant field."l'%% |n Jones and Laughlin Steel Corp. v. Pfeiffer, 462 U.S. 523,
537 (1983}, the court acknowledged that economist testimony regarding reduction of
future damages to present value by use of a discount rate is an accepted methodology
in the field.



The new Florida statutory standard excludes an expert’s testimony based upon pure
opinion. However, this does not mean that experts are precluded from testifying based
upon “knowledge, skill, experience, training, or education” with a proper predicate.'®! in
Giagimo v. Florida Autosport Inc., 154 So. 3d 385 (Fla. 1st DCA 2014}, the court reversed the
admission of a physician’s testimony based upon pure opinion because the expert gave
an opinion without adeguate explanation. When asked the basis for attributing a
percentage of the injury to a pre-existing condition, the expert said, "when | was asked
and thought about it, that is the answer that | came up with."l'%?l The court excluded the
pure opinion because the testimony lacked explanation of principles or methods used to

come to the conclusion 193]

However, in Booker v. Sumter County Sheriff's Office/North America Risk Services, 166 So.
3d 189 (Fla. 1st DCA 2015), the First District explained proper opinion testimony. The
predicate demonstrated the expert’s familiarity with the appellant’'s medical history and
condition. The expert also considered medical studies that were accepted within the
medical community. The expert then used the studies and medical condition to reach
the opinion on causation.'% The district court held the trial court did not abuse its
discretion in admitting the experts’ pure opinion testimony based on reliable factors for
experts of that type.['0%]

The plain language of the Daubert statute expressly permits testimony based upon
experience and knowledge. The committee notes to Fed. R. Evid. 702 are an informative
resource. Within the notes, they state “nothing in this amendment is intended to
suggest that experience alone — or experience in conjunction with other knowledge,...
may not provide a sufficient foundation for expert testimony."l'%¢! The Florida courts
agree. The lesson of Giaimo and Booker is that it is not enough to have an expert testify
that they reviewed the records and then render an opinion. That is pure opinion and is
prohibited. The expert must “show their work” and explain what was in the records and
how the opinion was reached based upon their experience, the facts, tests, analysis, or
literature. The court is not authorized to accept the expert’s opinion without explanation
of the basis for the opinion.

Standard of care opinions do not fit a Daubert framework. Cases recognize that an
expert qualified as competent under state substantive law may testify on standard of
care.971if the doctor has experience in the area deemed proper under state substantive

law, then it is an abuse of discretion to exclude the doctor's standard of care testimony.
[108]



Finally, Florida courts have found that an expert may testify based on facts from either
physical examination or medical records, but for the opinion to be considered reliable,
the basis for the conclusions cannot be assumptions or speculation regarding facts not
appearing in the case. In other words, if an expert makes up facts not in the case, that

shows unreliability.[109]
Comment and Suggestions

Daubert will impose more demands and responsibility upon judges, more work for
lawyers and experts, and the potential for increase in expense and delay for the judicial
system. Commentators have identified concerns including disparity in application
between criminal and civil cases; inconsistent results among trial courts, even with the
same expert testimony; problems with crossing from predicate Daubert analysis into
sufficiency of evidence analysis; and constitutional implications regarding the right to

trial by jury when judges resolve fact disputes.

Efficient and appropriate management of the judicial system is the responsibility of the
judiciary. The legislature has the right to impose substantive standards on our judicial
system. It is then the responsibility of the judiciary to manage the new standards
appropriately. As Florida embarks on managing the Daubert standard, the courts have a
responsibility to ensure that people of the state maintain their constitutional rights to
“access to courts” and to the right to “trial by jury.” A fundamental tenant of our court
system is “to secure the just, speedy and inexpensive determination” of each case.
Managing Daubert will challenge some of these precepts.

The Need for Additional Rules

The court and related bodies should consider the need for additional rules. Fed. R. Evid.
104(a) provides that Daubert proceedings are not bound by the rules of evidence. Florida
courts should consider a similar rule. In Daubert proceedings, judges must evaluate
predicate and foundation materials, whether admissible at trial or not. Experts, in

forming their opinions, are not limited to admissible materials. "0 Thus, a rule like Rule

104(a) is recommended to make the law clear.

Likewise, rules of procedure guiding management of Daubert proceedings will assist
judges and lawyers, enhance efficiency, and promote timely handling of Daubert issues.
Setting rules that promote reasonable time limits and appropriate handling of Daubert
issues will provide basic standards for Daubert proceedings and will enhance
consistency within our courts. Three of the most common criticisms of Daubert relate to



the impact on timely handling, increased expense, and inconsistency of result due to the
abuse of discretion standard. M Well-crafted rules will assist in managing each of these

problem areas.

First, a rule requiring a timely challenge when the issue arises, instead of waiting for
deadlines just before trial, will provide time to respond without disrupting the trial
schedule. This may also permit time to fix any identified foundation or predicate
problems that can reasonably be fixed within the rules. Daubert should not be used to
terminate cases when a party can reasonably fix any defects and has not abused the

process or created unmanageable prejudice in the process.

Second, the court should evaluate creation of a rule like the summary judgment rule for
management of Daubert issues. The proposed rule should require a timely Daubert
challenge; specific identification of the witness(es) at issue; specific identification of any
challenged testimony or opinion; the basis for the Daubert challenge, stated with
specificity (i.e, what areas are unreliable, new science, untested, not peer reviewed, not
in accord with prior accepted cases, or whatever deficiency exists); a specific and
detailed basis for the challenge including target citations to any differing expert
testimony and target citations to authorities to be used, with copies of each; and all facts
and law relied upon in the challenge, or it should not be allowed for use at any
subsequent hearing. If a contested evidentiary hearing is requested, the party
requesting the contested hearing should bear the burden of persuasion and should
provide a basis for the request. The rule should provide a minimum time for the
opponent to respond and require similar disclosures within the response.

There should be rules of reason designed to reduce costs and delays including a rule
permitting the use of technology for any needed contested hearings (i.e., permitting the
use of telephone or video conference); allowing timely supplementation of the record
with additional predicate opinion or materials, including supplemental affidavits, unless
definitely negated in prior testimony; and allowing replacement of experts if done timely

and not abused.

The courts should also consider a rule like Fla. R. Civ. P.1.380(a)(4), which allows the
award of fees and costs for motions, or opposition, brought without merit, or if the
motion, or response, was designed to needlessly drive expense or delay. There is an
existing body of caselaw under the discovery rule that can guide application of a rule for

Daubert proceedings.



In addition to considering changes to Rules of Evidence and Procedure, the court should
consider the creation of approved expert testimony templates. The court and related
entities can follow the model for standard jury instructions or court approved forms. The
templates would provide approved elements for expert testimony in common areas of
expert testimony. The templates could provide a presumptive standard for admission of
testimony that a court could automatically approve if the expert was qualified in the
proper area and the testimony “fit” issues within the case.

The court should also consider case management standards for timely handling of
Daubert proceedings to avoid protracting cases and increasing caseloads. This will also
reduce costs. Case management considerations should include timely and proper
enforcement of early fact discovery so that timely expert discovery can commence
without delaying trial dates; and complete expert disclosures after fact discovery. Expert
disclosures that provide little information about the basis and opinions of experts are
commeonplace. That is improper and should not be accepted. In addition, presumptive
time standards for review of Daubert issues that permits cases to be decided on the
merits without disrupting trial dates is needed.

There should be clear standards for courts to decide Daubert motions exclusively on
predicate issues as contrasted with sufficiency evidence issues. Sufficiency issues make
Dagubert motions a substitute for summary judgment or directed verdict motions. The
later motions are subject to a different standard of review. To protect the constitutional
right to trial by jury, rigorous standards should be enforced.

Trial judges should be encouraged to distinguish between cases in which the live
testimony of the witness(es) impacts the trial court’s decision. Most Daubert
proceedings can, and should, be conducted on a written record. In cases in which the
trial judge is deciding issues based upon a written record, the appellate court applies the

de novo review standard.

The abuse of discretion standard enhances the risk of inconsistent results from trial
courts. Two trial courts can rule differently on the same testimony and both can be
upheld on appeal due to the application of the more liberal abuse of discretion standard.
M2] This adversely impacts the public perception of fairness, reduces confidence in the
system, makes it more difficult for lawyers and experts to reliably prepare, and increases
demand for hearings because inconsistent results encourages challenges. Further, there
is not a consistent method for publishing or tracking trial-level orders within our state,
reducing the ability of lawyers and parties to understand orders and development of the

law. There would also be no reliable tracking of results.



The principle of stare decisis states that, “judges dealing with cases essentially alike
should reach the same result.” Inconsistent results associated with the abuse of
discretion standard also may make justice more difficult for citizens without resources to
reach, as compared to those with resources. Where appropriate, encouraging
nonevidentiary Daubert hearings will enhance consistency of result because appellate
courts will set standards under a de novo review, publish the opinions, and achieve
standards that trial courts, lawyers, experts, and litigants will then understand and
follow. Traditional reasons for following the abuse of discretion standard do not apply to
Daubert proceedings without a contested evidentiary hearing. Contested Daubert
hearings should only deal with foundation issues. If the information goes to the merits of
the case, then the jury must decide the contested issue.

Conclusion

Just as “Daubert did not affect a sea change in the..law of evidence,” it also did not
change standards for jJudges to manage cases "to secure the just, speedy, and
inexpensive determination” of each case. The courts need to assist in managing flaws in
Daubert to avoid exploitation by either side, increased costs, delays, and demands for
the system. Setting rules and clear and consistent standards for admission of expert
testimony will allow attorneys and experts to better prepare their cases, reduce the
demand for hearings, and reduce expense and the adverse perceptions accompanying

inconsistent application of Daubert.
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