IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA

"~ CRIMINAL DIVISION
STATE OF FLORIDA, Case No.: CRC14-00216CFAES
V.
CURTIS J. REEVES, Division: 1
Defendant. :

/

_ MOTION TO INTERVENE FOR THE LIMITED PURPOSE
OF OPPOSING DEFENDANT’S MOTION TO PREVENT ACCESS
TO ALL PRE-TRIAL DISCOVERY MATERIAL AND STATE’S REQUEST FOR
DECLARATORY JUDGMENT ON DISCOVERY AND PUBLIC RECORDS

The Associated Press; Cable News Network, Inc. (CNN); The First Amendment
Foundation, Inc.; Media General Operatlons Inc., d/b/a WFLA- TV The New York Times
_ Company; Tampa Media Group, Inc., d/b/a The Tampa Tribune and Hernando Today; Orlando
Sentinel Communications Company, LLC; Scripps Media, Inc., d/b/a WFTS-TV; and Sun-
Sentinel Company, LLC (collectively “Media Intervenors™) hereby move to intervene in this
action for-the limited purpose of opposing Defendant Curtis J. Reeves’ Motion to Prevent Access
to All Pre-Trial Discovery Material (the “Closuro Motion”). The Media Intervenors concurrently

move to intervene to oppose the State of Florida’s Request for Declaratory Judgment on Discovery - . -

and Public Records (the “Video Motion”). As grounds for thls Motion, the Media InterVenors =
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1. . The Media Intervenors in this case comprise local, state and national n ewg O
{\"4‘"‘, ii -%;: = o
organizations that have covered the January 13, 2014, shooting death of Chad Oulson ui &, : w0
Y o
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Wesley Chapel, Florida, movie theater and the subsequent arrest and criminal trial proceedmgs in
connection with the shooting. In their role as surrogates for keeping the public informed about

this case, the Media Intervenors will continue to report on this case, attend court proceedings and



?

rely on state, county and local public records, as well as judicial records, to further the
newsgathering process. Intervenor The First Amendment Foundation, Inc., is a non-profit

organization that advocates for public access to government, including the court system.

2. The Defendant’s Closure Motion requests that the Court order blanket closure of
all discovery materials in this case. Similarly, the State’s Video Motion seeks this Court’s

guidance on the application of a public records exemption to the theater surveillance video.

3. Both motions directly affect the media’s and the public’s right to monitor this
important proceeding. As such, the Media Intervenors have standing to intervene in this matter
to oppose closure. Despite not being a party to this litigation, the news media can challenge any

court order that would restrict its ability to gather news. See Miami Herald Publ’g Co. v. Lewis,

426 So. 2d 1, 4 (Fla. 1982). “The news media has been the public surrogate on the issue of
courtroom closure. Therefgre, the news media must be given an opportunity to be heard on the

question of closure prior to the court’s decision.” Lewis, 521 So. 2d at 7.

4, The Media Intervenors request to be heard in this matter aﬁd assert why such a
blanket request should be denied and why the publié has a right to access specific records
contained in the pre-trial materials, including the movie theater security video from the day of the
shooting.

Argument

This case has garnered substantial local and national attention and has had a significant
impact on the public. That the community has a strong ﬁeed to keep informed on the progress of
this prosecution is an understatement. Defendants in high profile cases like this one, however,

often ask Florida courts to entertain orders limiting the information that may be released to the



public. Courts must remain vigilant in protecting the public’s interest in open criminal
prosecutions, as well as a fair justice system.
I The Defendant’s Closure Motion Should be Denied.

The Defendant claims that an order barring release of all discovery is necessary to ensure
his right to a fair trial. However, before discovéry records may properly be closed on fair trial
grounds, the Florida Supreme Court requires application of the three-part test referenced in

Florida Freedom Newspapers, Inc. v. McCrary, 520 So. 2d 32, 35 (Fla. 1988), and established in

Miami Herald Pub. Co. v. Lewis, 426 So. 2d 1 (Fla. 1982). “A finding of cause to restrict or

defer disclosure of [discovery] records cannot rest in air.” McCrary, 520 So. 2d at 35. Such
findings can only be made after careful analysis of the following factors:

1. Restricting public access to discovery material is necessary to prevent a serious and
imminent threat to the administration of justice;

2. No alternativés, other than a change of venue, would protect the defendant’s right to a
fair trial; and

3. Closure would be effective in protecting the rights of the accused, without being
broader than necessary to accomplish this purpose.

Lewis, 426 So. 2d at 6; McCrary, 520 So. 2d at 35. Here, the Defendant has not even addressed,
much less attempted tb meet, this burden. Instead, the Defendant simply seeks wholesale
closure.
A. Secrecy is Not Necessary.
The defense Has not specified what information might threaten the Defendant’s fair trial

| rights and instead seeks a drastic and extreme remedy — closure of al/ discovery records. -
However, the Defendant has not established that the potential release of any record poses an
imminent threat to his fair trial rights. Tﬁe blanket closure of all pre-trial discovery in a

Florida criminal court proceeding is unprecedented.
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Even an order that terhporarily defers disclosure of discovery records must satisfy the

Lewis/McCrary standard. McCrary, 520 So. 2d at 35 (noting that a finding to “restrict or

defer” disclosure of discovery must meet applicable standard). Importantly, such orders are
ﬁqt automatic. See State v. King, Case Nos. 2008-CF-00936 NC, Order Denying Mgtion to
Prohibit Release of Informatioh in Order to Protect Defendant’s Right to a Fair Trial (Fla.
12th Cir. Ct. Jan. 29, 2008); Order Denying Motion for Rehearing Regarding Defendant’s
Motion to Prohibit Release of Information and Order Denying Motion to Allow Defense
Counsel and State and Opportunity to Request In Camera Review of Discovery Materials (Fla.
l12th Cir. Ct. Feb. 6, 2008) (copies attached as composite Exhibit A); State v. Tiner, Case No.
92-228-CF (Fla. 8th Cir. Ct. Aug. 27, 1992) (copy attached as Exhibit B).

The fact that this case is a high profile case does not provide the Defendant with a unique
privilege to shut down public information. As the Florida Supreme Court flas noted, pretrial

publicity in topical criminal cases is inevitable. Rolling v. State, 695 So. 2d 278, 285 (Fla.

1997). Therefore, media attention alone is not a sufficient basis for secrecy. See, €.g.,

Provenzano v. State, 497 So. 1177, 1182 (Fla. 1986).! If extensive news coverage alone

warrants closure of public records, the constitutional and statutory rights of access do not exist in
the very cases the public is most interested in following. Heightened public attention only

increases the need for the “appearance of fairness so essential to public confidence in the

! Jurors need not be totally ignorant of the facts of the case. They only need to be free from
any preconceived notion. Rolling, 695 So. 2d at 285. And Florida courts routinely successfully
select juries in even their most high profile cases. Moreover, courts have found a lack of
prejudice in reporting of a factual nature. Provenzano, 497 So. 2d at 1182 Thus, the mere fact
that this matter has received widespread publicity does not support the conclusion that such
coverage has been hostile or prejudicial and that closure is warranted. Certainly, disclosure of
purely factual material will not cause prejudice.



system.” Press Enterprise Co. v. Superior Court of Cal., 464 U.S. 501, 508 (1984). Publicity is
vital to an open and accountable judicial system. As former Chief Justice Warren Berger wrote:
“Without publicity, all other che:ks are insufficient: in comparison of publicity, all other checks
are of small account.” Id. at 509. Secret discovery was not permitted in much higher profile
ce;ses: the Gainesville murders, the Casey Anthony prosecution and the Trayvon Martin killing,
to name a few..

Moreover, this case is in its infancy. The fact that trial is, at the very least, several
months away diminishes the seriousness of any perceived threat. See Rolling, 695 So. 2d at 285.
There is no reason to believe that the release of material now will affect the fairness of the trial.
By that time, jurors likely will have forgotten any news reports (assuming that they have even
read the newspdper stories or Watched television accounts in the first place). See State v.
Bennett, 19 Media L. Rep. 1383, .1384 (Fla. 13th Cir. Ct. Sept. 26, 1991) (copy attached as
Exhibit C). Because jurors often never see news reports or often forget the reports they have

seen, “the feared impact on the fair trial rights of criminal defendants often does not occur — even

in matters that have extensive media coverage.” Id.; see also State v. McTear, 37 Media L. Rep.

2209, 2211 (Fla. 13th Cir. Ct. June 17, 2009) (“[t}he fact that new evidence or opinions can be
expected to arise during the discovery process does not militate against” the release of criminal
discovery in a high profile case) (copy attached as Exhibit D). Concerns at this stage that
potential jurors may be tainted by media accounts are not supportable and such concerns are
insufficient to justify closure of all records in this important case.
B. Less Restrictive Alternatives Would Suffice.

Beforé restricting access to discovery in this case, the Court must also consider

alternatives, other than a change of venue, that would protect the Defendant’s right to a fair trial.
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Lewis, 426 So. 2d at 6. This Court can protect that right by less restrictive means than sealing all
discovery records. Careful measures in jury selection, including individualized voir diré, avoid
even the prejudicial effects of pervasive adverse publicity. See Lewis, 426 So. 2d at 8; McTear,
37 Media L. Rep. at 2211 (“Testing the impartiality of potential jurors in this case is ultimately
best left to the process of voir dire.”). Stern instructions to the jury as to their sworn duty to
decide the issues based only upon the evidence, sequestration of fhe jurors, and selectioné from a
large panel are all traditional alternatives to change of venue. Lewis, 42 So. 2d at 8. At this
stage of the proceedings, there is no reason to fear that these alternatives would be insufficient.

C. The Request for Blanket Closure is Overbroad.

Finally, any closure order must be effective in protecting the rights of the accused,
without being broader than necessary to accomplish this purpose. Lewis, 426 So. 2d at 6. Much
information about this case already has been published. As the Florida Supreme Court noted in
Lewis, if infomqation. already has been made public, “there would be little justification for
closing a prétrial ‘hearing in order to prevent only the disclosure of details which had already
been publicized.” Id. at 8. Similarly, in this case, to the extent that prejudicial information
already has been made public, closure of such details would be unnecessary and, consequently,

- not effective.

Additionally, the Defendant requests that this Court prevent the disclosure of a// records
— whether unfairly prejudicial or not. Clearly, such a r.equest is overbroad and strains the, .
obligation to protect fair trial rights. Indeed, in one of the most highly publicized capital cases in
Florida history — the prosecution of the serial murder of five college students in Gainesville — the
trial judge rejected just such a request. “The request for a blanket prohibition of all materials the

Public Defender will receive in discovery is too broad and premature.” See State v. Rolling, 20
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Media L. Rep. 1127, 1129 (Fla. 8th Cir. Ct. March 10, 1992) (copy attached as Exhibit E).

Similarly, in the recent high profile case of State v. Casey Anthony, the Court declined any

blanket closure of information and instead considered each request for closure on a case-by-case
basis — the majority of which were denied. See Composite Exhibit F (sampling of orders from

State v. Casey Anthony). In this case, any closure order that is not geared only to highly and

unfairly prejudicial information would be unduly restrictive. The Defendant has failed to make

the necessary showing to satisfy the Lewis/McCrary standard and his request to close all pretrial
discovery should be denied.

II. The Movie Theater Surveillance Video Discovery Materials are not Exempt Under
Florida’s Public Records Laws. '

Of particular concern to the state and, presumably, the defense given its closure request,
is public access to movie theater surveillance video that recorded the events leading up to, and
subsequent to, the shooting for which the Defendant is charged. The State cites Section
406.136(2) of the Florida Statutes, which exempts from the public records laws recordings
depicting the killing of a person, as authority to potentially withhold the video from the public in
response to a public records request.” The same statute defines the “killing of a person” as “all
acts or eVentﬁ that cause or otherwise relate to the/death of any human being, including any

related acts or events immediately preceding or subsequent to the acts or events that were the

proximate cause of death.” § 406.136(1), Fla. Stat. (2013).

% More specifically, “[a] photograph or video or audio recording that depicts or records the
‘killing of a person is confidential and exempt from s. 119.07(1) and s. 24(a), Art. I of the State
Constitution, except that a surviving spouse of the decedent may view and copy any such
photograph or video recording or listen to or copy any such audio recording. If there is no
surviving spouse, then the surviving parents shall have access to such records. If there is no
surviving spouse or parent, then an adult child shall have access to such records.” § 406.136(1),
Fla. Stat. (2013).



This exemption, however, contains an exception when the record is disclosed in a

criminal proceeding.®> Once the video was provided to the Defendant in discovery, it also

became accessible to the public. Times Pub. Co. v. State, 903 So. 2d 322, 325 (Fla. 2d DCA
2005). Even if applicable to discovery material in a criminal case, the exemption expressly
contemplates that a video which otherwise qualifies as exempt under this law is not exempt in its
entirety if any portion of it, does not “immediately” precede or follow a killing. Such a reading

comports with the well-established command that exemptions to Florida’s public records laws be

constr_ued narrowly. See Tribune Co. v. Public Records, P.C.S.0. No. 79-35504 Miller/Jent, 493
So. 2d 480, 483 (Fla. 2d DCA 1986). The video at issue in the present matter captured the
events leading up to the shooting in question, including footage showing an initial interaction
between the Defendant and the victim, whereafter the befendant temporarily left the theater.
Clearly, any footage depicting the buildup to the ultimate incident that culminated with the
shooting is not material immediately preceding the killing. Likewise, there logically exists some
point subsequent to the immediate aftermath of the shooting which also does not fall within the
scope of the exemption, including any footage showing the Defendant relinquishing a weapon.
Therefore, at best, there is only a rg:latively small portion of the video at issue that can bé
properly withheld from the public under the law.

Th'ere is in fact good cause here to permit disclosure of the video and the law expressly

permits those seeking access to show cause why it should be released. See § 406.136(4)(a),

Fla. Stat. (2013). Given the recent national attention on mass shootings, including the James

3 “A criminal or administrative proceeding is exempt from this section but, unless otherwise
exempted, is subject to all other provisions of chapter 119, provided however that this section
does not prohibit a court in a criminal or administrative proceeding upon good cause shown from
restricting or otherwise controlling the disclosure of a killing, crime scene, or similar photograph
or video or audio recordings in the manner prescribed herein.” § 406.136(6)(c), Fla. Stat. (2013).
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Holmes movie theater shooting in Aurora, Colorado, the ongoing national debate over gun
control and the in-state and national controversy surrounding George Zimmerman’s murder trial,
the cﬁrrent case is of great publié interést. The public has a right to judge the video depicting the
events at issue in order to better understand and scrutinize the State’s charging decisions and
ultimate prosecution of this matter. Moreover, the video can help shed light on, for example, the
exact timeline of events, whether there was any real threat to the Defendant, and what if anything
could have been done to prevent the situation from escalating. The public is also struggling to
understand how to protect itself — and our children — from the dangers lurking in everyday
events, like catching a matinee. There is ample good cause supporting relevase of the portions of

the video showing what happened just before and after the shooting.

III.  Any Video Presented 'to the Court must also be Available to the Public.

The State has indicated that it intends to show portions of the video at issue at the
Defendant’s bond hearing scheduled on February 5, 2014. Even >if the Defendant and the State
had carried the burden to establish closure of discovery — which they have not — there is no basis
to shield evidence that is presented to the Court or the jury. Therefore, if any portion of the
video is presented to this Court or the jury for consideration it must be done Ain open court and be
accessible to the public.

The public enjoys a presumptive right of access to court proceedings and records that is

" rooted in both constitutional and common law. See Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555 (1980). These rights attach to all phases of criminal proceedings. See, e.g., Press

Enterprise v. Superior Court, 464 U.S. 501, 508 (1984) (“Préss Enterprise I”’) (Openness in

criminal proceedings “enhances both the basic fairness of the criminal trial and the appearance of

fairness so essential to public confidence in the system.”); Press Enterprise v. Superior Court,

9



478 U.S. 1 (1986) (“Press Enterprise I1)). “Public access to the courts is an important part of .

the criminal justice system, as it promotes free discussion of governmental affairs by imparting a

more complete understanding to the pﬁblic of the judicial system.” Miami Herald Publishing Co.
v. Lewis, 426 So. 2d 1, 6 (Fla. 1982).
This presumptive right of access also attaches to any evidence considered by this Court.

For example, in Sarasota Herald-Tribune v. State, 924 So. 2d 8 (Fla. 2d DCA 2005), the Second

District Court of Appeal granted the media’s challenge to a trial court order banning public access
to crime scene and aufopsy photographs that were admitted during a child murder trial. In
disapproving of the use of “secret evidence” during a criminal trial, the court opined:

Secret evidence is the hallmark of an oppressive regime; it is not a policy generally

acceptable in a free society with courts that must be open to the people to assure the
legitimacy of those courts and the fairness of the proceedings. that occur therein.

Id. at 12-13. Similarly, any video presented to this Court or the jury must also be accessible to the
public.
Conclusion

The Defendant’s request for blanket closure of discovery seeks a drastic and ove;broad'
remedy. Closure of judicial or public records in Florida should only be ordered on a specific
basis when there is a manifestly overwhelmiﬁg threat to the Defendant’s right to receive a fair
trial. And even then, a]ternatives must be considered and restrictions must be narrow. This
criminal case has already raised éerious questions — from all sides — about the ability of
governmént to do its job and protect its citizens. Florida’s historiéally open and transparent
judicial system should not compound such suspicions by operating in the dark in this case.

4
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Respectfully Submitted,

Florida Bar No. 0144029
601 South Boulevard
Tampa, Florida 33606
rfugate@tlolawfirm.com
(813) 984-3060

(813) 984-3070 (Fax)

Attorneys for Media Intervenors

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 4, 2014 a true and correct copy of the foregoing
has been served via electronic-mail and on February 5, 2014 via hand delivery on the counsel
. listed below:

Richard Escobar, Esq.

Escobar & Associates

2917 W. Kennedy Blvd., Ste. 100
Tampa, FL 33609
rescobar@escobarlaw.com

Office of the State Attorney

- Damien N. Kraebel, ASA
Post Office Box 5028
Clearwater, FL 33758
SA6eService@pinellascounty.org

Anne H. Arsenault, Esq.
535 Central Avenue

St. Petersburg, FL 33701
aarsenault@rahdertlaw.com
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T.J. Grimaldi

Mclntyre, Panzarella, Thanasides, et al., P.A.
6943 East Fowler Avenue

Temple Terrace, FL 33617
tj@mcintyrefirm.com
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, INTHE CIRCUIT COURT OF THE TWEL¥FTH JUDICIAL
CIRCUIT IN AND FOR SARASOTA COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO. 2008 CF 936 NC
| | 2008 CF 1087 NC
V8. e e .

MICHAEL KING,

Defendant,

INFORMATION IN ORDER TO PROTE CT DEFENDANT’S B_!GHT
TO A FAIR TRIAL

This matter is before the court on. Defendanf’s Motion to Prohibit

Release of Information in Order to Protect Defendant’s R1 ghttoa Fair Tnal
~ (the *Motion”) ﬁled on January 24 2008 The court held a hearing on the :

Defendant’s Motion on January 28, 2008. The court has carefully

considered the Motion, argument of counsel, reviewed the court file, and is

otherwise dulyladvised‘ in '>th,e premises; |

| The Defendant’s Motion is deﬁied. The hcour.t finds that after
considering the factors established in Miami 'Hefald Publ’g Co. v. Lewis,
426 So. 2d 1, 6 (Fla. 1982), that prohibition on disclosure is not necessary to
) protect the Defendant’s right to a fair trial. The ;:ourt strongly advises tﬁé

attorneys and staff of both the Office of the State Attomey and the Office of

CUMULATIVE
EXHIBIT "A"



VL7297 2008 14: 02 Y41 -B61-7914 ' JUDGE ECDNDMOU PAGE B85/B5

| 'the’PQBiic Defén'der to édhere to the requirements of Rulé 4-3.,6(a) and (b),
Rules Regulating the Florida Bar, with regard to extrajudicial statements..
“The Office of the State Attorney is further direéfced to explain those .

restrictions to the law enforcement agencies involved in this matfer.

Thercfﬁre, it is ORDERED and ADJUDGED:

" The Motion, file and record-establish that the Defendant 1s-entitled to

no-elief, and the Defendant’sMotion Prohibit Release of Information in
Order to ‘Pfdtect Defendant’s Right to a 'Eair Trialis denied.

DONE :ahd ORDERED in chambers in Sarasota, Sarasota County,

Florida, on this Qﬂ% day of ‘\ﬁ/umm |

,-2008.

Copies fumished by Judge’s Office to:

Lon Arend, Assistant State Attorney ( F&wi ‘la.q(o%

John Scotese, Assistant Public Defender ( Pl ‘b—"(/()il)

Rachel E. Fugate, Esquire ( Frsed of ;.q(bg)
Thomas & Locicero, P.L.

400 N. Ashley Drive, Suite 110

P.O. Box 2602 (33601)

Tampa, Florida 33602
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL
CIRCUIT IN AND FOR SARASOTA COUNTY, FLORIDA

STATE OF FLORIDA,  CASE NO. 2008 CF 936 NC
L 2008 CF 1087 NC

V5.
‘MICHAEL KING,

Defendant.
/

fORDER'DENYING'MOTION FOR REHEARING REGARDING
DEFENDANT’S MOTION TO PROBIBIT RELEASE OF
INFORMATION AND ORDER DENYING MOTION TO ALLOW
DEFENSE COUNSEL AND STATE AN OPPORTUNITY TO
REQUEST AN IN CAMERA REVIEW OF DISCOVERY
MATERIALS

" This matter is before't;ne court on Defendant’s Moti’on for Rehearing
'Regarding‘Defendant’s Motion to Prohibif Release of Information and
Motion to Allow Defense Counsel and State an Opportunity to Request an
In Camera Review ofiDiscovery Materials (the “Motion”) filed on January
30, 2008. The cburt held a hearing on the Defendant’s Motion on February
4,2008. The court has carefully considered the Motion, argument of
counsel, reviewed tﬁe court file, and is otherwise duly advised in the
premises. |

The Defendant’s Motion for Rehearing is denied. The court’s prior

" uling dated January 29, 2008 is hereby reaffirmed.
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With respect to the Defendant’s Motion to Allow Defensc Counsel
and State an Opportunity to Request an In Camera Review of Discovery
Materials, the court finds that the Defendant has not met the standard

established in Florida Freedom Newspavérs, Inc. v. McCrary, 520 So. 2d

32,35 (Fla. 1988) -and Miami Herald Publ’g Co. V. Lewis, 426 So.2d 1, 7-8

(Fla. 1982) for temporary closure and the Motion is denied.

The court retains jurisdiction to revi sit this ruling should the
attorneys, law enforcement'personnel and others 'in\;olved inthis case fail to
-adhere to the dictates of Rule 4.3-6.

Therefore, it is ORDERED and ADJUDGED:

The Motion, file and record establish that the Defendant 1s entitled to

| no relief, and the Motion for Rehearing Regérding Defendant’s Motion to
Prohibit Release of Information and Motion to Allow Defense Counsel and
State an Opportunity to Request an In Camera Review of Discovéry
Materials are denied. |

DONE and ORDERED in chambers in Sarasota, Sarasota County,

/8 ' | S
Florida, on this é day of L[_Q_ i ~, 2008.

eno G. Economgu, Circuit Judge.
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Copies furnished by Judge’s Office to:
: 2l DXX
Lon.Arend, Assistant State Attorney (W & [

' - sli(08
John Scotese, Assistant Public Defender ( fond l‘{

Rachel E. Fugate, Esquire ( Lo 2y {09\
“Thormas & Locicero, P.L.

400 N. Ashley Drive, Suite 110

P.0. Box 2602 (33601)

Tampa, Florida 33602




\.i‘:N THE c:mcum' COURT FOR THE ETGHTH JUDICIAL CIRCUIY
OF'DHBBTBTB%I’MRIDA, ‘TN AND FOR

CRININAY DIVISTON
‘GTATE QF FLORIDA, . : .
Plainties, ‘CASB NO, 92-238~CF
Ve
'DAVID PXNER,

‘Dagandant. j

7 WR hﬁﬂ!!ﬂd mm'a umon X0 mo!u:a

2. DKL W NE SR A0

on ‘Triday, -June :.a. 2993, ‘pofandant ‘David winsr'a ("WpinexrV)
‘Motion “to :Prohibit ‘pisclogure of Information :and M¥aterial was
hoazd., At-the same -time, ‘the Gainesville :Sun Publishing
conpany’s ("Gainesville :8un) :;motion to :i_ncervene wap -also heard.
mers was mo cbjection :from counsel for Pinexr or the State to the
gainesville :Sun’s motion ‘to intervene -and it was, cohsaguently,
ghe Court heard axgument by counsel for Tinex, counsel for
the Gadnesville Sun and the Btate concexning Tinew’s motion. The.
court yeviewed Tiner’s motion, the Gainesville Sun‘s memorandum
_in oppoaition to Tinw:’d motion, the news artioles attached to
the Gainesville Sun’s memorandun -and the .additional ;artiolaa
.1ntmduoaq Anto evidence at the ,hear'i_ng by counsel :for 'mi.ner.' '
A total of A7 news .articles was 'introduced. The céure has also
reviewed the case £ile, the othex materials introduced by Tiner
at the hearing, and is othe:wiaa advised in the matter,

In the motion, Tinor regquests this Court enter an order
‘prohibiting menbaors of the 'staeq,attozricy'a ottioa, the Elorids

EXHIBIT "B”



game .and Fresh Water "Fi.ah' commianion, the Lavy county .Sheriff’a
‘Department and the Florida ‘Department of Lavw ‘Bnforoenent :Lxrom .
commatting on the facts and alleged zaots -surrounding the hoatang
nccidont: unaerdying the charges against Tinex) ‘prohibiting the
disoloaure of pubXic rocords ‘provided to the aasensa 4n the
‘oourse OFf :Biscovery} aad areaing discovary depoa!.t.‘.ons. During
the oouree 0f che»benr:m, Tiner muea that. tho nost "troublesocne
information -peldaded to ‘the media was that: relcaned by the

. Piorida -Gane and ‘Presh Water Pish comniasion Goncerning Tinex's
" -alleged bleod :aloohol level’ st ‘the ‘time :0f the boating accident,
and ‘witnesses! stataments about the ‘positions of the ‘boats;

piner :also anticipates that ‘the state will ‘obtain -expert reports
‘relating ‘to, amony other things, reomstmt!.on of ‘the boating

' meoldent.

“%he ‘@ainesville ‘sSun oonoeded that paln Bes AMADERANE
w 504 ‘Po, 24 370 (mu. 2987), conetoued ‘RO0BBS to
Aiscovery depoaitions. The -Gainesville Bun does not agsert any
right to attend ‘the depositiom. If fransoripts are filed,
hovever, the saa.nowiue gun aegerts that the right of access
attuohas. xd4. at 884.

‘Phe p:imary Assues assaertes by Tiner l.nvo:we ‘the issuanve of
8 gag :oxdey prohibiting the State Attorney's 0ffics and law
oni!mment from Qisoussing ‘this case, and the lssuance of an

oxder seaunq .all discovery documents. ‘Ehorida Fragdon

., 530 80.2d 32 (Fla- 1988)' ocontyrols
“the :rowoljm:im' of these ‘issues. based on NoQuary, the Court

2



Aeniles 'raner'a requaats. " many of the statements contained in the
' ‘news .ayticles about whioh “miner oomplains were -made by non—iaw

- ontmmont ws.tneason. Any gag ordaz- on' the gtate Attorney’s
off£ice and dav ensoromnt wou‘.l.d co nothing to cuntro!. statenents
wade by ‘guch witnoasas. : '.I.‘!.ner does not ‘reguest, noxr wua +this
‘ogurt enter & g oxréeyr a‘eqtras.n&ng non=1laW anforoement witnesses
fron Giscussing the fagts of this case. uggmny., 520 So.2d at
33.

2 piney mxt -complaing :about the kblood aloohol mfomation
Yreleasad by the. Florids-Game and Fresh Water Pieh Oommissi.on
Jpacause that .releane teuhnioauy wiolates Rule 4=3+6(b) (3) ©of the
Plorida Rules of mteasiml Conpduct: ‘The public is not
,unmindful that -a pevson who :is awostad £or i.mpaimenb .in the
. ' -oparation of motoy yehicles oy hoate are administered tests. 'Nor
' .is ‘the public unaware -of ‘the probilem of the intoxicated oyeratorw

of ‘vehiocles. 'rhe'publ.:l.o understands that ‘there are -certain

‘peruiasible aloohol mvaln undey Moride law .and .is so informed

ragulariy by public infomtion annoumemants on television.

Moreovexr, the mere fact that an mu&mmu is arrested and
' gharged vith an offense involving inpairment permits the public

to drow a logioal inference that the Stats has some ovidenve to )

puppoxrt ‘a oharge that the individual was intoxicated while
driving a bout, consequently, the PFlorida Game and Fresh Water
rieh .commission’s release of Tinar’s slleged blood aloohol devel
-aid not add muoh new information to the public’s awareness of the



ar.ate'a poni.ts.on ‘that Tiner vas above the degal. hlooa aloohiod
1ovel.

Pinally, the information ‘conoerning ‘the »lood :alochol test
has alyeady been relaased to the publié. This Court canuot
prohibit the public or ‘the nedia from publishing that
mfo:mation. ‘890 B : ‘ :

wunrs, 427 U.8.
839 {1976) . ' The Court, ‘however, admonishes the Btate :and ‘lav

‘engorcement to abide by the nor!.aq ‘Ruleg of Professional
.conduot.

~Piner next conplaing that all ‘discovery Anformation :Bhould
e -inspected by tha Aetense befors baing releasoed to 'the public
‘undey “the Florida :rnbuo Reoords Act, ‘Chapter 219, ‘Plorida
 Btetutes (1993) + mf'szzé 011(3) (0) B., ‘Pla. "Btat., (1991). “Tiner .
alpo antio:l.pates the future release of expert witness. ‘reports,
mainly concerning ragonptruction of the kouting agcddent., 'm.nér
Apges ‘this Court to £aghion a rensay prohibiting ‘the releage of
BNy raports ‘pedonstruoting the ‘acoident. mzormauon ;about hov
-the vehiclies wera operated end their. ).oaat:&bns, ‘however, 48
already in the public domain., Witnesses ‘have already made
statements about the partionlar positions .of the ‘vehigles. The
Bulk of any information that will be containesd An such a Teport
ig, therefore, .already in the public domain. Accordingly, the
court yofusaes to prohibit disclosure of reports provided or
exohanqad ‘betwesn the parties.

‘whie Oourt raecently entered orders in m__ngum and
gtate v, Davis, controlling the disoovery process., In Bollina,

4 ’ , ) *



whidh molvod thousands of -Goouments .in the Antonsely -pubu.cs.'sea
" gainesville co=ed kilunqa prosacntion, +he Court permitted the
Gefonse to rev&.aw protrial digoovery in order to. “#1le wotions for
.glosure pelated to-any part.toulazly senzitive information, pavia
war:antad thin court’s supe:vision of ‘disoovery because of +he
xt:ens!.ve publicivy at\:endnnt %o ‘that prosaou'cion whioh involved
two homicides following on the hegds of ‘the ‘Gainesville
uomioi.des. 'm.mu.- -urges ‘this Court to mocorad hin the same
treoatment as Rouing and Davis, Tals ‘oase, however, 18 ‘not -of
the magnitude of thoms 0aBes. -7t ‘has not -garnored ‘the a\'.teneion
of either of those ongeg, ‘This matter does ‘not; ‘warxant dav&.ut:lon
2yon ‘the -general disclosure raqn:lxements of ‘the Public ‘Reoords
aot. The test 4a wot simply vhether -anything mprejudioialt ie
. oonta:!.nad 4n the State’s £iles; -there 38 alvays pre:iudi.oial

' ' ipformation about the defendant 4n-the ‘proegecution’s filas. “In
whort, no extraordinary ‘provadures tre warranted ‘heze.

The tacit assunption -+underlying all ‘casen 24Ke this one
 yhere gag orders and discovery olosure ordars are reguested ie
that the’ potential Juror who nas learned of the cape via the
nedia -cannct be @ t!air Juror, In the twelye years the ¢ourt has
been -enpaneling jnx'iea, ‘the Court has yet been unable to ‘pick a
fair jur.-y paoause of pretriaml publioity.. .

rhig is ‘the branch of govermment the public does not
experience a8 olossly B tho 2egislative ‘and exeoutive "branches.
But this branch is the third branch of governmant egually subpjaot
5 public oversight. The Publio has a right to be pregent and ‘



tha .pr.;ésa often functions ;als ‘the public’s aAurrogate ;i.n‘ exercising
thisg vight, '

It 48 the duty of this Court to balance .the right of the
prblio to accesi and government eversight against Tiner’s right
to & faiy trial. If ‘necessary, this Court will ‘resort to

altermative methods, shoxt of olosure, to ensure a fair,
iimpa:tial +rial, Piner's motion is denied to the. extent he seaks
© g broad gay ‘ordoi- and ‘olosure 0f pretrial -discovery.
« 1t 4=, thavefore, ORDERED and ADJULGED:
4. ‘The Gainesville :Bun‘s motion to intervene is
GRANYBD.
3 'mm 4@ 10 right of accean to attend:
w:ds.'scoz ‘depositions, If any transoxri
are '£iled, howsver, ‘the right -of acocess
'én‘b‘kauhob. . . .

3, ‘The :State 46 -admonished, .and 4e charged with
Ahe responsivility of ‘admonishing law
.anforcenont, to follow the Tiorida Rules .of
‘:mic:a%ogai Conduot, -speoifically
b @ 4=340, .

4, The State :shall Qisoclose any discovery
materiale as provided in ths ‘Public Reooxrde
act, The State shall) not, however, disulose .
any Yeocords expressly exempted f£rom
-gigolosure under the Public Recoxds Aot.

B. “Tiner’s Y¥otion to Pronibit Publig Disclosvre

of Informetion and: Materiszl 18 othsrwise
'bﬁmm). . , ‘ :

DONE -and ORDERED in ohambers at Bronson, Levy County,
‘Florida, this é_'l_ day © b |

8TAY R, MORRXIS
clrouit Judge

6



Coples to}

. gopert Moellex, BEg.
Jomeph B, Smith, ¥sg.
Ccarol Jean Twgicerc, Hsd.

TPR-BT976,2/3807220
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Source: Media Law Reporter Caées > Florida > Florida v. Bennett, 19 Med.L.Rptr. 1383 (Fla. Cir. Ct. 1991)

19 Med.L.Rptr. 1383
Florida v. Bennett
Florida Circuit Court, Thirteenth Judicial Circuit, Hilisborough County

Nag, 91-7942
September .26, 1991

‘THE STATE OF FLORIDA v. ROBERT LEE'BENNETT

‘Headnotes

NEWSGATHERING

Access to records—Judicial—Criminal—Pre-trial/discovery (»38.1505.04)

Criminal defendant who is_charged with attempted murder and arson for alleged burning of
individual is not entitied to protective order requiring 'state to file “Williams Rule” notices and
evidence .under seal until pre-trial determination of admissibility, in view of defendant's failure to
‘show that such closure is necessary to prevent serious and lmmment threat to administration of

justice.

Case ~History;:and Disposition

Motion by criminat defendant for protective order.
Motibn denied without prejudice.

Attorneys
Carol Jean LoCicerg, of Holland & Knight, Tampa, Fla., for The Tribune Co.

Dale,stco, Tampa, for the state.

Rochelie A. Reback, Tampa, for defendant.
Opinion Text

Opinion By:
Mitcham, J.:
Full Text of Opinion

This cause came to be heard on Wednesday, September 11, 1991, on Defendant Robert Lee Bennett,
Jr.'s (“Bennett”) Motion for Protective Order to Require the State to File all Propcsed “Wiliiams Ruie”
Notices and Evidence In Camera, Under Seal Until Pre-trial

Page 1384
Determination of Admissibility Pursuant to Ruie 3.220(1) and (m), filed August 14, 1991. That motion
is denied.

Bennett is charged with attempted murder and arson for the alleged burﬁing of a man. Area media
- have covered Bennett's arrest and this prosecution.

Because of concerns about pubiicity, Bennett moved this Court for a protective order. Bennett sought
to require the State to file any “Williams Ruie” notices in camera and to have any hearing concerning
those notices closed. Bennett is concerned that the material contained in any "Williams Rule” notice

. EXHIBIT C
- htip://medialaw.bna.com/medw/display/batch _print_display.adp?searchid=1... 4/16/2012
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will be prejudicial and might threaten his right to a fair trial.

The Tribune Company (the "Tribune”), publisher of The Tampsa Tribune intervened to oppose Bennett's
motion based on the First Amendment to the United States Constitution; Article 1, Section 4 of the
Florida Constitution, the Florida Public Records Act and the common law right of access. The Court
finds the Tribune has standing because Bennett's motion impacts on the public right of access to
judicial proceedings and the Tribune's newsgathering abllities. Miami Herald Publishing Co. v. Lewis,
426 S0.2d 1 (Fla. 1982).

The Court also finds that the notice at issue constitutes a public judicial record subject to the public's
rights of access. Before the requested closures can occur, Bennett must demonstrate that:

1. closure is necessary to prevent a serious and imminent threat to the administration .of justice;

2.'no alternatives are available, other than change of venue, which would protect Bennett's right to a
fair trial; -and :

:3..closure would be effective in protecting Bennett's rights, without being broader. than necessary to
accomplish this purpose.

Lewis, 426 So.2d at 3..See also Florida Freedom Newspapers, Inc. v. McCrary, 520 So.2d 32 (Fla.
1988). .

The Court first finds that this-case does not involve the kind of extensive and prejudicial pre-tria!
‘publicity which justifies the sealing of judicial records and closure of judicial proceedings. For example,
the Tribune has written only seven articles. The last article prior-to-this hearing was written over five
weeks ago, on August 5, 1991,

The Court has tried controversial cases before. The Court was involved in the trial of a Hilisborough
County Clircuit Judge which received extensive publicity. In that case, the Court had no trouble seating
a fair and impartial jury. In.addition, this last year the Court tried four high profile first-degree murder
cases. There were three acquittals out of those four cases. In none of those instances did this Court

~ have any problem seating a jury.

A signiﬁcant number of the public does not retain what is disseminated by the media or, simply, does
not read newspapers or watch television. As a result, the feared impact on the fair trial rights of
criminal defendants often does not occur — even in matters that have received extensive media
coverage. .

The Court finds that Bennett has simply failed to establish a factual basis to support the present
motion. Closure is not necessary to prevent a serious and imminent threat to the administration of
justice. Closure is not necessary to achieve the Court's purpose of guaranteeing the defendant a fair
and impartial trial. Because the Court is not ordering closure, it need nat consider the alternative
measure prong of Lewis here.

If there is a wave of publicity and an absolute media assault upon the community including very
damaging stories, Bennett may renew this motion.

Based on the foregoing, it is ’

ORDERED AND ADJIUDGED that Bennett's motion for protective order is DENIED without prejudice.
- End of Case -

Contact us at http://www.bna.com/contact/index.htm! or call 1-800-372-1033

ISSN 1944-0359
Copyright © 2012, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole or in part,
and in any form, without express written permission, is prohibited except as permitted by the BNA Copyright
Policy. http://www.bna.com/corp/index.htmi#V

http://medialaw.bna.com/medw/display/batch_print_display.adp?searchid=1... 4/16/2012



Media Law Reporter o | Page 1 of 4

Bloomberg :
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Source: Media Law Reporter Cases > Florida > State v. McTear, 37 Med.L.Rpir. 2209 (Fla. Cir, Ct. 2009)

37 Med.L.Rptr. 2209
State v. McTear

_ Florida Circuit Court
Thirteenth Circuit
‘Hillsborough County

No. 09-CF-007933
June 17, 2009
STATE OF “FL“ORIDA v. RICHARD ANTHONY MCTEAR

‘Headnotes

‘REGULATION OF MEDIA CONTENT
1] Prior restraints — Fair-trial restraints — In general (>5.1001)

‘Fair trial, free press — Restrictive orders in criniinal proceedings — ‘Pre-trial (»8.0501)
NEWSGATHERING

Access to records — Judicial — Criminal — Pre-trial/discovery (»38.1503.04)

-Restraints on access to information-— Fair trial {»50.17)

Defendant's motion, in murder, kidnapping, aggravated child abuse, burglary, battery, and false
imprisonment case, for temporary protective order with respect to release of discovery material,
to prohibit discovery from becoming subject to Public Records Act until either it has been reviewed
in camera and found non-prejudicial to defendant’s constitutional rights, criminal charges are
adjudicated or dismissed, or jury has been selected and seguestered, and defendant's request for
gag order prohlbiting law enforcement and other state and local government employees from
‘making extrajudicial comments, are denied, despite extensive electronic and print media coverage
of events surrounding criminal allegations, since discovery materials in possession of state
become avallable to media and pubiic under Public Records Act when they are furnished to
defendant, since reguested protective order would constitute prior restraint on speech, since, at
this point in proceedings, it is premature to characterize current -adverse publicity as sericus and
imminent threat to administration of justice, since it has not been shown that defendant's right to
fair trial is in any reasonabie way threatened by reports surrounding trial and parties, since
argument that members of pubiic will {ack impartiality due to existence of adverse reports in news
is not compelling, since court has respensibility to ensure fundamental fairness of proceedings,
and possesses inherent authority to take any means necessary to ensure such fairness, since
testing impartiality of potential jurors is best left to voir dire process, since in camera review of
discovery is not required to ensure fair trial before impartial jury, and since gag order is not
necessary, in that officers of court are expected to meet professional obligations.

Case History and Disposition
Criminal prosecution, in which defendant moves for temporary protective order with respect to release
of discovery material and to prohibit law enforcement and other state and local government
employees from making extrajudicial comments.
Denied.

Attorneys

EXHIBIT b
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Jalal A. Harb, State Attorney's Office, Tampa, Fla., for State of Florida.
Theda R. James and Mike Peacock, Tampa, for defendant.

Gregg D. Thomas and Rachel E. Fugate, of Thomas & LoCicero, Tampa, Fla., for Tampa Tribune,
WFLA-TV, and WTVT-TV.

Alison M. Steele and Layla K. McDonald, of Rahdert Steele Bole & Reynoids, St. Petersburg, Fla., for
“Times Publishing Co. o .

Opinion Text
Opinion By:

-Holder, J.:

THIS MATTER comes .before the Court on this 17th day of June, 2009, on the Defehdant‘s Verified
Motion-for Temporary Protective Order with Respect to Discovery Material Becoming Subject to
Chapter 119 and to Prohibit Agents and Employees of the Hillsborough County State Attorney's Office,
‘the Hillsborough

‘Page 2210

County .Sheriff's Office, the Hillsborough County Clerk's Office, the Public Defender's Office, the
Hilisborough County Medical Examiner's Office and the Fiorida Department of Law Enforcement from
Making-Extrajudicial Comments and Motions for Evidentiary Hearing, Request for Judicial in camera
Review ‘and Memorandum of Law in.Support Thereof (the "Defendant's Motion”), filed pursuant to
Florida Rule of Criminal Procedure 3.220, on June 11, .2009.

1n his motion, the Defendant requests that this Court enter-a protective order limiting the availability
of discovery under the Public Records Act, Chapter 118, Florida Statutes (the Public Records Act).
Defendant requests that no discovery be permitted to become subject to the Public Records Act either:

1. Until it has been reviewed in camera and found by the Court to be
non-prejudicial to Defendant's constitutional rights; v

" 2. Until such time as the criminal charges against Defendant are finally
determined by adjudication, dismissal, or other final dispasition; OR,

3. Until such time as a jury has been selected and sequestered.

“The Defendant also requests that the Court issue a gag order. More specifically, Defendant requests
the Court order the agents and employees of the Hillsborough County State Attorney's Office, the
Hilisborough County Sheriff's Office, the Hillsborough County Clerk of Court's Office, the Public
Defender's Office, the Hillsborough County Medical Examiner's Office and the Florida Department of
Law Enforcement to refrain from making any extrajudicial comment concerning this cause, the parties,
or any issue related to these matters during the pendency of this matter and until such time as the
case is finally determined by adjudication, dismissal, or other final disposition. The Court having
considered the motion and attachments, the court file and record, as well as the argument of counsel
for the State of Florida, this Defendant as well as the various local media, finds as follows:

The Defendant in this cause was arrested on May 5, 2008, for Murder in the First Degree, Kidnapping,
Aggravated Chitd Abuse, Burglary of a Dwelling, Felony Battery, False Imprisonment, Burgiary of a
Dwelling with Assault or Battery, and Battery. The Defendant was indicted in Case No. 09~CF-7933,
and arraigned on May 20, 2009, for Murder in the First Degree, ‘Burglary of a Dwelling with Assault or
Battery, Aggravated Child Abuse, Kidnapping with Harm or Terrorizing, and Battery Second or
Subsequent Offense. By and through Counsel, the Defendant pled not guilty to all charges in 09-CF-
7933 and demanded discovery from the Office of the State Attorney pursuant to Ruie 3.220,
Fla.R.Cr.P.

[ 1 ] The Court notes the extensive electronic and print media coverage of the events surrounding
these criminal allegations against this Defendant.

The Public Records Act was enacted by the legislative and executive branches of this state
government to ensure that the public receives virtual total access to matters which are part of the
publiic record. Discovery materials in the possession of the State become available to the media and
the public under the Public Records Act when they are furnished to a defendant. See Satz v.

http://medialaw.bna.com/medw/display/batch_print_display.adp?searchid=1... 4/16/2012
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Blankenship, 407 So. 2d 396 [7 Med.L.Rptr. 2576] (Fia. 4th DCA 1981).

The Defendant's requested protective order would constitute a prior restraint on speech which bears ..~
the presumption of constitutional invalidity. See, State ex. rel. Miami Herald Pub. Co. v. Mcintosh,
340 So..2d 904, 908 [2 Med.L.Rptr. 1328] {Fla. 1977). A member of the press, under certain
circumstances, may be properiy considered a representative of the public and both the public and the
press fiave both a constitutional and statutory right to see and know what occurs within their
courtrooms. .See Mcintosh, id. This Court has long noted the absolute responsibility of the Judiciary as
‘the third “separate but equal” branch of our state government to -ensure“the rights of all citizens of
this great State. As such, the Court must consider the rights of the -public to full knowledge of the
activities involved within these proceedings. It is only through such public scrutiny and supervision
that .any branch of government can effectively and honestly function consistent with our obiigation and
oath to perform our duties as a government of, by, and-forthe people. It is this transparency wnth
'respect to all judicial activities and :action that leads to public trust and

‘Page 2211

confidence in these pre-trial and trial proceedings. It is ultimately this public trust and confidence
which ensures fundamental fairness for this Defendant. Against these concerns, a court must balance
the rights of a criminal defendant to a fair trial, which include a:fair and impartial jury.

“The Defendant argues that the publicity in this case has been-pervasive and prejudicial to his
_ constitutional rights. He argues that the potential jury pool might become tainted with additional
adverse publicity.-He states that his ability to receive-a fair trial in this county stands in danger of
being prejudiced without the requested protective order and a gag order.

In reviewing the motion, this Court has carefully considered and balanced the factors set forth in
Miami-Herald Bub. Co. v. Lewis, 426 So, 2d 1 [8 Med.L.Rptr..2281] (Fla. 1983). These factors require
that this Court consider the foliowing: 1) whether the restriction is necessary to prevent a serious and
imminent threat to the administration of justice; 2) whether there are other alternatives available,
apart from a change of venue, which would protect a defendant's right to a fair trial; .and, .3) whether
the restrictions would be effective in protecting the rights of the -accused. '

At this point in these proceedings, it is premature-to characterize the current adverse publicity as a
serious and imminent threat to the administration of justice. It has not been shown that Defendant's
right to a fair trial is in any reasonable way threatened by the reports surrounding the trial and the
parties. The argument that members of the public will lack impartiality due to the existence of adverse
reports in the news is not compelling. Moreover, this Court has the responsibility to ensure the
fundamenta! fairness of these proceedings and possesses the inherent authority to take any means

- necessary to ensure such fairness.

For some members of the public, these matters are an important event and are worthy of public
discussion. This does not imply the partiality of these individuais; merely their interest and their
absolute right to be informed of these proceedings and this process. For others in the community, the
events giving rise to this case may have been noted and dismissed. And yet, for some members of the
community, even these reports noted by the Defendant, have drawn no interest or attention.
Ignorance of such publicity may yet ensure their impartiality. Testing the impartiality of potential
jurors in this case is ultimately best left to the process of voir dire. The fact that new evidence or

. opinions can be expected to arise during the discovery process does not militate against this
conclusion. Further, it is axiomatic that this case will not reach trial in the near future due to the
protracted nature of discovery and pretrial matters in cases carrying even the potential of the ultimate
penalty. :

The Court finds that in camere kreview of discovery is not required to ensure that this Defendant
receives a fair trial before an impartial jury. The Court likewise finds that a protective order prohibiting

discovery from becoming subject to the Public Records Act is not necessary to ensure that Defendant
receives a fair trial before an impartial jury. As for the gag order, the Court notes that Rule 4-3.6 of

the Rules Reguiating the Florida Bar specifically prohibits an attorney and an attorney's agents or
employees from making any prejudicial extrajudicial statements. A gag order is, guite simply,
unnecessary at this time as this Court fully expects and hereby Orders all Officers of this Court to
meet their professional obligations consistent with their Oath to God, when sworn as members of The
Fiorida Bar. :

For the foregoing reasons, it is ORDERED AND ADJUDGED that Defendant's Motion is hereby DENIED.
- End of Case -

- htip://medialaw.bna.com/medw/display/batch_print_display.adp?searchid=1... 4/16/2012
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: Squrbje: Media Law.Rep/orter’CasesS Florida > Fiorida v. Rolling, ZZO’Med.L.Rptr. 1127 (Fia. Cir. Ct. 1992)
| " 20 Med.L.Rptr. 1127 | |
Florida v.-Rolling _
Florida Circuit Court, Eighth Judicial Circuit, Alachua County
No. 91-3832 CF A
March 10, 1992

STATE OF FLORIDA v. DANNY HAROLD -ROLLING a/k/a-MICHAELJ.
KENNEDY, a/k/a MIKE KENNEDY :

‘Headnotes

‘REGULATION OF MEDIA CONTENT
[1] '?Fair:trial,'free‘press-f'Restrictive orders in criminal proceedings—Pre-trial (P-8.0501)

Florida trial court denies criminal defendant's motion to prohibit public disclosure of any
information related to case by counse!, faw enforcement officials, or potentia! witnesses, -although
attorneys are directed to comply with Florida bar rule.governing public comments.

‘NEWSGATHERING

[2] Access to records—Judicial—Criminal—Pre-trial/discovery (>38.1503.04)

Criminal defendant's request for blanket prohibition against.public disclosure of all materials
received in discovery is denied as overbroad and premature; instead, discovery information will be
closed for 90 days from receipt of information, with either party being permitting to seek in camera
inspection and order prohibiting disclosure of specific information until trial or resolution of case.

Case History and Disposition
Prosecution of defendant charged in murders of students at the University of Fiorida. On defendant's
motion for orders to prohibit disclosure of information and material.

Denied in part, granted in part with modifications.

Attorneys .
C. Richard Parker, public defender, Gainesville, Fla., for defendant.

Lennard B. Register, 1II, state attorney, Gainesville, for the state.
George D. Gabel, Jr., and Charies D. Tobin, of Gabel, Taylor & Dees, Jacksonville, Fia., for the Florida
Times-Union.

Gregg D. Thomas and David S. Braylow, of Holland & Knight, Tampa, Fia.; Deborah R..Linfield, The
New York Times Co., New York, N.Y.; and Jeroid 1. Budney, The Miami Herald Publishing Co., Miami,
Fla., for The

P_age 1128
Gainesville Sun, sThe Tampa Tribune, The Miami Herald, Fernandina Beach News Leader, Lake City
Reporter;, The Ledger, Leesburg Daily Commercial, Ocala Star-Banner, Palatka Daily News, Marco 1sland
Eagle, Sarasota Herald-Tribune, Chariotte AM, and the News-Sun.

‘H. Scott Bates and James R. Lussier, of Mateer, Harbert & Bates, Orlando, Fla., for The Oriando
Sentinal and WESH-TV.

EXHIBIT  E
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Opinion."T‘e;ict

: ,Op_inion‘:By:b
“Morris, J.:
Full Text of Opinion

THIS CAUSE came on to be heard upon the Motion of the Defendant to Prohibit Pubiic Disclosure of
Information and Material. It seeks to prohibit the public disclosure of any information relating to
investigation, ‘prosecution or defense of this action by any employee of the Public Defender, State
Attorney, Eighth Judicial Circuit Court, Alachua County Clerk of the Court, any law enforcement agency
involved in-the investigation and all potential witnesses. The only exceptions to disclosure would be
those :allowed under Rule 4.3-6(0) of the Rules Regulating the Florida Bar. The Defendant reasons the
case has been and will continue to be the subject of reports in the public media. He further.alleges he
will be precluded from his ability to receive afair trial in Alachua County if disclosure of facts, opinions
-and circumstances continue to pervade the community. Finally, his fundamental rights will be
prejudiced if material disclosed to him in the discovery process becomes subject to public scrutiny.

The State does not objecttothe entry of such order. However, the State asserted that those who
would be subject to the restriction of the Rule Regulating the Florida .Bar do not include all those whom
‘the Public Defender would place within its scope.

The Media (both print and -electronic) sought and was granted leave to intervene. Various newspapers,
and radio and television stations appeared through counsel. The Media objected to any order of closure
on the ground that the Defendant's motion was vague, ‘premature, violated the Public Record Iaws and
faiis to-meet the appropriate legal test to be applied in:such matters (the test of Florida Freedom
Newspaper, .Inc. vs. McCray, 520 .So02nd 32 [14 Med.L.Rptr. 2374] (Fla. .1988). The Media further
objected toany prohibition of statements as too broad ‘and protested any order entered without
findings .of fact on necessity and the absence of less restrictive alternatives to outright prohibition.

This Court is aware that the Public.Defender did not present evidence of the nature and extent of prior
media coverage of this case. However, this Court was presented such evidence prior to the empaneling
of the Grand Jury in support of an extraordinary Motion to Voir Dire that jury pool. No jurist with any
experience in the local criminal justice system can be unaware of the extraordinary nature of this case.
No such jurist could be unaware of the intensity of the Media's coverage of this case. The adoption of a
local rule creating a Media Committee to facllitate the Media's access to the Courthouse while insuring
the orderly and dignified operation of the daily business of the court system is a direct product of this
case. No case known to this jurist has ever so captured the attention of the citizens of this Circult or
generated the volume of media coverage experienced with these five homicides. The return of the
.indictments in this case was broadcast live by teievision stations throughout the State. As this case
approaches trial there is little doubt that media coverage will once again, intensify.

- The duty of the Public Defender is to zealously represent his client within the bounds of law and ethics.
He has filed this motion as a prophylactic measure to insure his client's right to a fair trial by an
unbiased jury in Alachua County. He has stated that he does not wish to move the case away from

. Gainesvllie and is attempting to avoid any problem which could force such a request. The State
-Attorney is mindful of his obligations as an officer of the Court, to insure a fair trial occurs. He also
seeks to avoid collateral problems that would impede the prosecution or create grounds for appellate
intervention or reversal. He had therefore made the decision not to object to the entry of the requested
order.

The Court's obligation is to insure a fair trial can occur under the State and Federal Constitutions with
due consideration to the public's right to access to
: ' Page 1129
court proceedings. The right to a fair trial is preeminent when it conflicts with that right to access or the
right of free speech and press. Estes v. Texas 381 US 532, 85 S.Ct. 1628, 146 L.Ed2nd 543 [1
Med.L.Rptr. 1187] (1965). Additionally, that right of fair trial is specific to the county wherein the crime
occurred. Articie I Section 16 Florida Constitution (1968), Miamni Herald Publishing Company v. Lewis
426 So2nd 1 [8 Med.L.Rptr. 2281} (Fla. 1982). )

This access, which has been described as a “privilege of the press” (Miami Herald Publishing Company
v. Lewis, supra at page 6) is not to be disregarded lightly. Prior court decisions make clear that public
access is a judicial policy in support of open government and in recognition of the many benefits that
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flow from the policy.

Public.access to the courts is an impaortant part of the criminal justice system,
as it promotes free discussion of governmental affairs by imparting a more -
compiete understanding to the public of the judicial system. Mills v. Alabama,
384 U.S. 214, 86 S.Ct. 1434, 16 L.Ed2nd 484 [1 Med.L.Rptr. 1334] (1966).

" Such access gives the assurance that the proceedings were conducted fairly to
all concerned. Richmond Newspapers. Aside from any beneficial consequences
which flow from having open courts, the people have a right to know what
-occurs in the courts. The Supreme Court of the United States has noted
repeatedly that a trial is a pubiic event. What transpires in the courtroom is
pubiic property. [Craig v. Harney, 331 U.S.367, 373-74, 67 .5.Ct. 1249, 1253-
‘54, 91 L.Ed. 1546 [1 Med.L.Rptr. 1310] (1947). Public access also serves as a
check on corrupt practices by exposing the judicial process to public scrutiny,
Nebraska Press Ass'n v. Stuart.-427 U.S. 539, 555-560, 96 S.Ct. 2791,.2802-
2803,-49 L.Ed.2nd 683 [1-Med.L.Rptr. 1964] (1976), .and protects the rights of
the accused to a-fair trial. Richmond Newspapers, -448 U.S.at 564, 100 S.Ct. at
2821 [6 Med.L.Rptr. 1B33] et seq. Finally, because participating lawyers,
witnesses and judges know their conduct will be.subject to public scrutiny, it is
fair to conclude that they will be more conscientious in the performance of their

) roles.
Miami -Herald Publishing Company V. Lewis, supra, at page 6-and 7.

[1 ] Accordingly, this Court has grappled with a bilanket prohibition against public disclosure and public
statement. The request of the Public Defender-for the latter is satisfied by adherence to Rule 4.3-6 of
the Rules Regulating the Florida Bar. The attorneys -and-staff of the Public Defender-and State Attorney
are admonished to foliow:that Rule. The State Attorney is directed to explain these registrations to the
law enforcement agencies involved in this matter. Public.statement by law enforcement that creates
unfair prejudice to the Defendant must be suffered by the prosecutor. At this time, the Court will go no
further than such admonition. Hopefully, It will not be necessary to revisit this ruling but the Court will
_not hesitate to do.so if the record demands.

"[ 21 The request for blanket prohibition of all materiais the Public Defender will receive in discovery is
too.broad and premature. The controlling precedent is set forthin Florida Freedom Newspaper Inc.. v.
McCray 520 Sa2nd 32 [14 Med.L.Rptr. 2374] (Fia. 1988) and Chapter 119, Public Records; Florida
Statutes (1985). Disclosure to the press and public of these materials by virtue of Chapter 119 Florida
Statutes is subject to judicial measures to insure the right of a fair trial. '

... under the separation of powers doctrine, it is the responsibility of the judicial
branch to ensure that parties receive a fair trial. In the case of a criminal
defendant, the right to a fair trial includes the right to an impartial jury in the
county where the crime was aliegedly committed. The United States Supreme
Court has characterized the right to a fair trial as the most fundamental of all
freedoms and one which must be preserved at all costs. £stes v. Texas, 381
U.S. 532, 85 S.Ct. 1628, 14 L.Ed2nd 543, [1 Med.L.Rptr. 1187] (1965).
Moreover, :

[t}o safeguard the due process rights of the
accused, a trial judge has an affirmative -
constitutional duty to -minimize the effects of
prejudicial pretrial publicity. Sheppard v.
 Maxwell, [384 U.S. 333, B6 S.Ct. 1507, 16
L.Ed.2nd 600 [1 Med.L.Rptr. 1220] (1966)}]
supra. And because of the Constitution’s
pervasive concern
Page 1130

of these due process rights, a trial judge may
surely take protective measures even when they
are not strictly and inescapably necessary.

Gannett Co. v. DePasquale, 443 U.S. 368, 378, 92 5.Ct. 2898, 2904, 61
L.Ed.2nd 608 [5 Med.L.Rptr. 1337] (1979). Accord Palm Beach Newspapers,
Inc. v. Burk, 504 So.2nd 378, 380 [13 Med.L.Rptr. 2087] (Fla. 1987) (“where a
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defendant's right to a fair trial conflicts with the public's right to access, it is the
right of access which must yield”); Bundy v. State, 455 So2nd.33B (Fla. 1984)
(a balancing test between the right of public access and a defendant's right to a
fair trial must be applied so as to recognize the weightier considerations of the

. defendant). If, as the press urges, Chapter 119 was read and applied so.as to
violate the constitutional separation of powers doctrine or the right to a fair
trial, we should .be obliged to declare the statute unconstitutional. Instead, we
hold that when correctly interpreted and applied there is no conflict between
the statute and the constitutional authority of the judiclal branch to take such
measures as are necessary to obtain orderly proceedings and a fair trial. Florida
Freedom Newspapers v. McCray,supra, at page 34 and 35.

The justification for judicial measures must be based upon a-review of evidence and judicial findings.
The McCray case, quoted from above, dealt with pre-trial discovery materials being subject to a
protective order deferring or restricting disclosure until trial. There the Court set out the duty of the
“Trial Court at page 35: -

_.the material here reached the status of a public record :and it is necessary to
determine what standard will apply in determining cause to temporarily seal
public judicial records. A finding of cause to restrict or ‘defer disclosure of such
records cannot rest in air, It must be conclusion reached after considering
relevant factors. ‘As the present case illustrates, these factors are -essentially
the same as those.set-out in the three-pronged Lewis test. This Is not surprising
since both Lewis-and the case here ‘address the issue of restricting public access
to what would normally be accessible to the public. Accordingly, we hold that
the facts set out in Lewis are relevant to a finding of cause and should be
-considered in determining whether public access to a judicial public record
_should be restricted or deferred.

To enter a protective order in the absence of evidence and judicial fact finding is to deprive interested
parties of a right to meaningful appellate review of an abuse of discretion by the Tria! Court. This Court
must consider relevant factors, including those communicated in Miami Herald Publishing Company v.

Lewis,supra, before restricting access to records otherwise pubilic.

The probability is that some restrictions may prove appropriate. For instance, the reports and
depaositions of experts may pe the subject of motions and hearings on admissibility. Challenge may be
raised on issues of competence, scientific reliability or acceptance, or the specific reliablility of testing
procedures or principies. To have conclusions published before such issues are heard could result in
public knowledge of material seemingly inculpatory later being excluded at a subsequent trial. This
problem most often occurs in the context of an accused's statements against interest. Although the -
Court can conceive of such issues there is no record yet existing to transform speculation to judicial fact
finding and thus, an order of restriction upon disciosure until trial is premature. :

This Court is not unmindful of the task to be faced. The State Attorney took two full weeks to present -
these cases to the Grand Jury. He has represented it would take at least two full days to make a
summary presentation of his potential evidence to the Court. The Alachua County Commission has
made an extraordinary budget allocation to the Public Defender to enhance his computer capabilities to
receive and process the discovery material the State will present. Yet, none of these considerations
relieve the Court of its duty to review evidence and enter findings of fact to justify any restriction on

disclosure.

Twe methods are apparent to meet this task. One isto aliow the in-camera summary presentation by
_the State Attorney to the Court of the evidence he intends to disclose. Thereafter, the Court could
make a determination of potential harm to the right of fair trial upon pre-trial disclosure. Alternatively,
the Court : :
‘Page 1131

can order the State to proceed with disclosure to the defense, while ordering a temporary prohibition
against public disclosure. This would allow the Public Defender to review materials and file specific
request for in-camera inspection of materials that he finds might deprive his client of a fair trial upon
early disclosure. The Court prefers the latter method because the initial judgment of harm is made by
the attorney for the Defendant. This is in keeping with the adversarial nature of our system and a
measured approach to this issue. It should be noted that the State Attorney may likewise seek
restriction on disclosure when he feels matters otherwise disciosable under Chapter 119.011(3)(c)(5)a
and b, Filorida Statute, may prejudice the State's right to a fair trial. Both sides must.be given a
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reasonable time to review materials and file motions for protective measures.

One other matter must be discussed. All parties were invited-to. address the impact, if any, of Locke v. -
Hawkes __ So2nd __ [19 Med.L.Rptr. 1522] (Fla."1991), November 7, 1991. At the time of this
hearing, the Supreme Court had agreed to reconsider its opinion. A new opinion was issued February
27, 1992. This Court has carefully considered this new opinion and finds the prior judicial
pronouncements interpreting Chapter 119.011(3)(c)5) (1987) continue to be binding on this Court.
The Public Defender is not exempted from compliance with Chapter 119 except in accord with prior
case law. Although listed in Article V Section 18 Florida Constitution (1968) his duties are proscribed
by the general law. Article I Section V Florida Constitution (1968) does not list the Public Defender as
an entity in which is vested the judicial power of the State. This Court does not hold that there is no
instance in which the Public Defender may partake of the judicial power of Article 1 Section V. Rather,
on the limited issue of the applicability of Chapter 119 Florida Statute, ‘this Court finds that it is within
the power of the legisiature to determine when matters contemplated in pre-trial discovery become
-public records subject to public-access, albeit limited by .a Trial Court's power to temporarily prohibit
disclosure to insure a right of fair trial. Therefore

“The ‘mation is denied asto a prohibition on comment and admonishment given to follow the restriction
of Ruie 4.3-6, Rules Regulating the Florida Bar. If the Public Defender files his Notice of Intent to
Participate in Discovery, the State Attorney is directed to file his Answer with the Clerk of the Court
who shall immediately seal said Answer. An order of temporary closure to any and .all materials shall
thereafter be in effect for 90 days from receipt of such discovery by the Public Defender, during which
the Public Defender or the State Attorney may move for in-camera inspection by the Court and order
prohibiting disclosure of specific matters until trial or resoiution of this matter.

- End of Case -
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’ ~IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA, CASENO.: - 2008-CF-15606-0

DIVISION: 10 o
 Plaintiff, | |
v.
CASEY MARIE ANTHONY,
‘Defendant.

/

ORDl';JR DENYING MOTION TO SEAL» PENALT? PHASE DISCOVERY
"THIS CAUSE came before this Court for hearing on December 20, 2010, onthe

Defendant’s Motion to Seal Penalty Phase Discovery filed on December 3, 2010,
pursuant to Florida Rule of Criminal Procedure 3.220(1). After carefully considering the -
| ‘Motions, arguments of counsel, and tlheAlaw, the Court finds and d_etemiincs as follows:

Counsel for the defense pctitions. this Court to enter a brotectivc order pur#uam té .
-Florida Rule of Criminal Procedure 3.:220(1), sealing or éxe.mptin_g from pﬁblic access
certain penalty phase discovery. -Speciﬁcally,v counsel for the defense uﬁs‘hes to preclude -
the release of the pemalty phase witness list, which this Court ordered disclosed on
November 30; 2010. Counsel for the Or)andn Sentine/ (“Sentinel™), a local daily
neﬁspaper granted standing by the Couﬁ, has filed a métion in opposition.

The issue thus presented is whether or not the Court must sca;l this discovery from.
public access in order to ensure the Defendant’s right to a fair trial. For the reasons-

discussed infra, the Court finds that the requested action is not required.

Ruie 3.220(1) provides that upon a showing of good cause, the Court may "order -

specified disclosures be restricted, deferred, or exempied from discovery.” Fla. R.
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Crim. P. 3.220(1). (Emphasis supplied).
Before court or public records may properly be closed on fair-trial grounds, this
| Court must specifically identify the factors that threaten the administration of justice and
weigh all reasonable alternatives 10 mitigate the perceived threats. Only then, afier
development of a full record on these issues, may a court narrowly fashion.a remedy
that accommodates the public's interest alongside that of the criminal justice system.
Specifically, this Court-must apply.the three-part test referenced in Florida
Freedom Newspapers v. McCrary, 520 So. 2d 32 (Fla. 1988),.and established in Miami
Herald Publishing Co. v. Lewis, 426 So.2d | (Fla. 1982). Such findings can only be
made afier a careful analysis of the following factors: |
2. Restricting public access to discovery material is necessary to
prevent a serious.and imminent threat to the administration of
justice;

b. No alternatives, other than a change of venuc, would ‘protect the
defendant's right to a fair trial; and

¢. Closure would be effective in protecting the rights of the accused,
without being broader than necessary lo accomplish this purpose.

Lewis 426 So. 2d at 6; McCrary, 520 So. 2d at 35.

Bearing ghe preceding principles in mind, the Defendant’s claim fails. Asa
threshold matter, the Court agrees with the Sentinel that the Defense bears the burden of
proof in sealing this penalty phase discovery. It is well-settled that the-party seeking
closure hgs the burden of proving by the greater weight of the evidgnce that closure is

necessary to prevent a serious and imminent threat to the administration of justice. WESH

Television. Inc. v. Freeman, 691 So0.2d 532, 534 (Fla. 5th DCA 1997).
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Although the Defense claims that disclosure of the witness list has a potentially
chilling effect, the Court agrees with the Sentinel that this bald assertion is insufficient. A

finding of cause to restrict or defer disclosure of such records cannot rest in air. McCrary,

520 So.2d at.35. In order to seal the entire penalty phase witness list, the Defendant must

make.a much more ‘particularized showing. The Court.agfees with the Sentine] that the
three-pronged test-has not been met .in the case sub judice. |
‘To the contrary, many potential penalty phase witnesses are presumably aiready

known to the public-at large and are .already associated with this case. Release of-any
known individual's name couid not possibly deprive the Defendant of her-fair trial rights.
Moreover, even for witnesses not known, counsel's conclusory.assertion that some
‘witnesses may-be reluctant io come forward ts insufficient to demonstrate a real threat to
the Defendant's fair trial rights. Any penalty phase witness will testilé,r in an open
courtroom.and be 'publicly identified with this case. If the unknown individuals on the
Defendant's wimes; list are simply reluctant to Ee associated with this case, the
Defendant has not shown how the delayed association of these individuals will protect
her fair trial righté.'Because the Defensc does not satisfy its burden, the Motion to Seal

Penalty Phase Discovery is DENIED.

DONE AND ORDERED in chambers at Orlando, Orange County, Florida, this
74 h _ dayof / 2011,

BELVIN PERRY. JR.
Chief Judge
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Certificate of Schicc

I HEREBY CERTIFY that a true and correct copy of the foregoing Order "
Denying Motion to Seal Penalty Phase Di‘scovery has been furnished via US Mail or
hand delivery to Ann E. Finnell, Esd., Finnell, McGuiness, Nezami, & Andux'P.A., 233
'E. Bay Street, Suite 601, Jacksonville, Florida 32202, Jose A.TBaez, Esq.,"]'hefBaez.Laﬁv
Firm, 522 Simpson Road, Kissimmec, Florida 347&4;@]. Cheney Mason; Esq., 350 N.
Orange Ave., Suite.2100, Orlando, Florida 32801; Linda Dranec Burdick, Esg., State
Attorney's Office, 415 N. Orange Avenue, Orlando, Florida 32801; and Rachel E.

‘Fugate, Esq.,-400 N.Ashley Dr., Suite 1100, Tampa, Florida 33602, on the ‘2% .day of

%@a, . .2011.

Page 4 of 4



i IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT,
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA, ¢ CASE NO. 48-2008-CE-15606
. Plaintiff, :
L DIVISION: 99

V8.

CASEY MARIE ANTHONY,

‘Defendant.

ORDERS ADDRESSING MOTION TO SEAL RECORDS RELATED TO THE
JUSTICE ADMINISTRATIVE COMMISSION/ RETAINMENT AND PAYMENT OF
EXPERTS, INVESTIGATORS, MITIGATION SPECIALIST, AND OTHER COSTS/

‘RECONSIDERATION OF DEFENDANT'S REQUEST TO WAIVE
PEARANCE AT CERTAIN HEARINGS/ PROCEDURES FOR FUTURE MOTIONS

APPEARANCE AT CERTAIN HEARINGS/ TROCRDURES PR I ano e

“THIS MATTER came before the Court for hearing on May 6,‘2016 to address several
issues and'motions.including: '.The'retaimnent.and estimated budget for payment of certain fees
and costs for Defendant by the Jl_u.sticc Administrative Commission (hereinafter referred to as |
“JAC™) and the sealing of records relating thc?reto; reconsideration of Defendant’s request to
waive her appearunce at certain hearings; and certain procedures for future motions. Based upon
review of the Motion's and heariné arguments of counsel, the Court makes the below findings:

I. Defendant’s Motion to seal all JAC documents, including but not limited to, all payment
vouchers, financial disclosures of experts and personal information of experts and costs:

After hearing arguments from counsel for Defendant, the State Attorney’s Office, JAC,
and the Orlando Sentinel', and consideration of the applicable law, the Court finds that
Defendant has not met her burden to show that a blanket order sealing these records is necessary

to prevent a serious and imminent threat to the fair, impartial, and orderiy administration of

' The Orlando Sentinel filed 2 Motion to Intervene for the Limited Purpose of Opposing Defendant's Motion {o Scal
All Justice Administrative Commission Documents. There being no objections, the Court granted the Motion.
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‘justice in her casé.vz'However, the Court does recogﬁize that there may be certain records
pertaining té the payment of fees and costs which may require an in camera review to determine
- if such records should be sealed. Accordingl}:, Defendant’s motioﬁ to seal these records is
'DENIED, without prejudice to allow Defendant’s counsel the opportunity to request an in
camera review by the Court on an as needed basis.

1L Approval for Retainment.and Payment of Fees and Costs for Certain Experts, a
‘Mitigation Specialist, Investigators, and Other Costs:

Aﬁerheuring.argumcntS'from counsel for Defendant, the State Attorney's Office, and
JAC, and consideration of the applicable law, the Court orders the following as to the retainment
and proposed budget for-payment of fees.and costs for Defendant’s experts, mitigation specialist, .

-and investigators:

A. The Court finds that the experts, mitigation specialist, and investigators listed
below are relevant.and necessary to provide Defendant with adequate representation. 3

Accordingly, Defendant’s request for retainment of these persons and payment of their
estimated fees and fess is GRANTED within the parameters established in this Order and
subsequent Orders, if needed. These persons have apreed and shail comply with the rates,
| policies and procedures as established by JAC and the indigent.Services Committee. Further,
whenever possible, depositions of out of state experts, the mitigation specialist, and the
investigators shall be done through the use of video conference equipment available at the
Orange County Courthouse. Counsel shall contact the Court Administrator, Matt Benefel to

arrange for the use of the video conference equipment,

1 §ee Florida Rule of Judicial Administration 2.420(c )(9){A)(i) requiring a showing that the sealing of records is
necessary in order to prevent a serious and imminent threat to the fair, impartial, and orderly administration justice.
Also, see News-Press Pub. Co., Inc. v. State, 345 So..2d 865 (Flu. 2d DCA 1977) where the Courl found that there
must be compelling reasons before some or all of the records of a court procoeding may be sealed, and such reasons
should be specifically sct forth by the sealing authority in order that the legulity thercof can be reviewed.

3See Akev. Okiahoma, 470 U.S. 68, 105 8. Ct. 1087 (1985) und Lavender v, State, 889 So. 2d 882 (Fla. 5th DCA
2004).
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1. For the below persons, caps are included as 1o the number of hours to. be
incurred:

Dr. Henry Lee — Criminalist Expert: A cap of 8 hours for in court services and a
cap of 25 hours for out of court services is approved.

Jeanene Barrett - Mitigation Specialist: A cap of 384 hours for services is
-approved. '

One Investigatorb (in state): A cap of 300 hours for in state services is approved.

- Out Investigétor (out of state): A cap of 100 hours for out of state services is
-approved.

One K-9 Expert (out of state}: A cap of,ZQ hours for services is approved.
One Postmortem Hair Banding Expert: A cai) of 20 hours is approved.

.2. For the below persons, caps as to the number of hours to be incurred has not
‘been determined to date. ‘Thus, these caps shall be approved by subsequent order:

One Forensic Entomologist (out of state)
Once Forensic Anthropologist
~ OncForensic Botanist (out of state) :

" One Out of State Forensic Pathologist (out of state)
One Digital Computer Forensic Expert (out of state)
One DNA Expert (out of state)

One Forensic Chemist (in state)
One Forensic Chemist (out of state)

B. The Court finds that the experts listed below are not reievant and necessary to
provide Defendant with adequate representation and therefore Defendant’s request for the
retainment of the below listed persons.and payment of their fees -and costs is DENIED as

foliows:
“Jury Consultant: DENIED with prejudice.

One additional DNA Expert: DENIED with prejudice.

One additional forensic botanist for consulting only: DENIED with prejudice.

One Trace Evidence Expert: DENIED without prejudice to provide Defense
counsel! the opportunity to determine whether Dr. Henry Lee can provide the trace

evidence scrvices and if he not able to do so, counsel can then request approval from the
Court for an in state DNA expert.
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~ One Taphonomy Expert: DENIED without prejudice to allow Defense counsel
to request & Rogers hearing. 4 Also, the expert may appear at the Rogers hearing via video
conferencing.

One Cell Phone Expert: DENIED witheut prejudice to determine after the
State’s cell phone expert is deposed as to whether this expert is needed.

C. Astothe request for approval of other Defense costs, the Court orders as
follows: ’

Costs for Public Record Requests: A cap of $3,500.00 is GRANTED.
“Travel Costs for Defense counscl: DENIED.
‘ Costs to Conduct Tests-as to Bvidence in Defendant’s Automobile: "These costs
include materials and two Pontiac Sunbirds -automobiles, similar to Defendant’s.automobile:

'DENIED without prejudice to allow Defense counsel to request a Rogers hearing.

Transcripts of Depositions: Defense counsel shall continue to request transcripts
by motion for each deposition and shall include deponent’s name and date of deposition.

1IL. ‘Reconsideration of Defendant’s Request to Waive Appearance.at Certain Hearings:
‘Defendant’s has requested that she be a’llowed‘to waive appearance at certain hearings
such .as‘ hearings addressing approval of costs. Defendant’s request is DENIED in part without -
prrejudice to allow for her request to be reconsidered for ceftain hearings on aﬁ individual basis
and CMTED in part to provide that she will not be required to appear at status hearings
unless she chooses to do so. |
1V. Defense’s Witness List:
Defense Counsel shall submit a list of all known witnesses by August 31, 2010, This list |

‘may be supplemented at a later date.

4 See Rogers v. State, 783 So. 2d 980 (Fia. 2001).
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Y. Procedureé for Futurc Motions filed after May ,6, 2014

Motions where the fnovant prefers a response from the opposing party, gither prior to or
in lieu of a hearing, shall include this request in writiglg. Also, all motions shall ;state. whether or
not an evidentiary hcaring'is requested or shall state that the motion can -bc resolved without a
hearing through the pleadings submitted by the parties. Furthcr,courtt;sy.copies of all motions
.shall be provided to the Court.
'DONE AND ORDERED in chambers at Orlando, Orange County, Florida, this _@ *

day of May, 2010, nunc pro tunc to May 6, 2010. |

‘BELVIN PERRY,JR.
Chief Judge
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CERTIFICATE OF SERVICE

I'HEREBY CERTIFY that a true and correct copy of the foregaing has been fu.mished by
U.S. Mail or hand delivery to:

- .Jose A, Bacz, Esq. and Michele Medina, Esq., The Baez Law Firm, 522 Simpson Road,
Kissimmee, Florida 34744

.J. Cheney Mason, Esq., J. Cheney Mason P.A., 390 N. Orange Avenue, Suite: 2]00
‘Orlando, Florida 32801

Andrea D. Lyon, Esd., Director, Center for Justice in Capital Cases, DePaul University
College of Law, | E. Jackson Blvd., Chicago, lllinois 60604

‘Linda Kenney Baden, Esq., 15 ‘West 53 Street, Suite 18B, New York, New York
10019

‘Linda Drane Burdick, Jeffrey L. Ashton, and Frank George, Assistant State
Attorneys, Office of the Statc Attorney, 415 N. Orange Avenue, Orlando, Florida 32801

‘Brad Bischoff, Attorney for the Justice Administrative Commission, Post Office Box
1 6_54“ (32302), 227 North Bronough Street, Suite 2100, Tallahassee, Florida 32301

| Rachael E. Fugate, Esq. Thomas & Locicero PL, Attorneys for the Orlaudo Sentmel
400 N. Ashley Drive, Suite 1100, Tampa, Florida 33602

1cia S1Sta
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT JUI\ ] 8 Tty

IN AND FOR ORANGE COUNTY, FLORIDA Urange Coe..
STATE OF FLORIDA, - CASENO.:  48-2008-CF-15606-0
‘Plaintiff, o '
DIVISION: 99
Vs.
CASEY MARIE ANTHONY,
Defendant.

/

ORDER DENYING MOT!ON TO SEAL JAIL VISITATION LOG RECORDS

“THIS MATTER came before the Court for hearing or June 1, 2010, on the Defendant’s
Motion to Seal Jail Visiting Log Records, filed on April 29, 2010. After carefully considering the
.Motio'ns, arguments of counsel, 'zmdvthe law, the Court finds and determines as follows:

Counsel for the defense petitions the Court to enter an Order directing the Admipistrator
of the Orange County Jail to seal and maintain the conﬁden(iality of all records of visitors to the
Defendam Casey Marie Anthony. Specifically, counscl moves the Court to seal the “jail
visitation log.' which documents the names of persons who visit the Defendant an inmate
awaiting trial on criminal charges. Of particular concem to the defense is the idemiﬁcmiun of
éxperl witnesses who will be meeting with the Defendant to assist in the brcparation of her case.
Counse! for the Defendant argues that the mere identity of these individuals to the news media
wwill cause unfounded speculation, as well as ‘poogle’ inquiries,” thus scverely hampering her
entitlements to due process, equal protection of the law, and effective assistance of counsel. |

Counsel for Orange County, on behalf of Orange County Corrections, has filed a
Response opposing the Defendanl’s Motion based upon the Florida Public Records Law as well

as Article [, section 24 of the Florida Constitution.

Page10of7



“The issue thus prescnted is whether or not a frial court may rightfully order an
| administrative agency, in this case the county jail, tb' seal 'public rccords ‘ihz'u arc within its
exclusive possession. For the reasons discussed infra, the Court ﬁnds that it can not.

First, such an or&cr would amount to a violation of the doctrine of separation of powers
set forth in Article 11, section 3 of the Flarida Constitution, which mandates that no branch of
govcﬁment ‘may enéroach upon the powers of.another. Florida Dept. of Stére, Div. of Elections
v. Martin, 916 Sc.2d 763 (Fla. 2005); Bush v. Schiavo, 885 .So. 2d 321 (Fla. 2004); Sloban v.
" Florida Bd of Pharmacy, 982 So. 2d 26 (Fla. lsg'DCA 2008). In adherence to this basic
principle, the judiciary is precluded from interfering with, ‘much less usurping the proper
-autherity of, the executive..Sharrard v. State, 998 50.2d 1188 (Fla.-4th DCA2009). Moreover, a
trial court is forbidden from entering an injunction ‘that requires an administrative agency (o
perform its duties in a particular way. Crowley Museum .and Nature Center, Inc. v. Southwest
Florida Water Management Dist., 993. So. 2d 605 (Fla. 2d DCA 2008).

In addition, it is well-established that a trial courﬁ may not interfere with and does not
: have the authority to enter into the decision-making process which is delegated to an executive
agency. Departmeni of Revenue ex rel. Jackson V. Nésbit(, 975 So..2d 549 (Fla. 4th DCA 2008);
Agency for Persons with Disabilities v. J.M., 924 So. 2d | (Fla. 3d DCA 2005), review denied,
932 So. 2d 193 (Fla. 2006) The jail visitation log record is an administrative procedure utilized
by the Orange County Jail to ensure the safety and security of inmates, jail employgcs, and the
general public by recording the identity of visitors to its facilities. The agency has determined in
its discretion that the visitation log is a vital tool iﬁ eﬂ'ccting lho;;e mieans.

As such, to require n judge to .sccond guess administrative decisions Qquld place the

judicial branch in a supervisory role over basic executive branch, public protection functions in
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violation of the separation of powers doctrne. Slrigklana’ v. Department of Agriculiure and
Conswmer Services, 922 So. 2d 1022 (Fla. Sllm DCA 2006). This the Court may not do abs?:nt a
violation of constitutional or statutory rights, Miami-Dade County v. Miller, 19 Sa. 3d 1037 (Fla.
3d DCA 2009). While counsel for thebdefcnsc argues that faih/,lrc to seal the jail visitation log
records would violate the Defendant's entitlements to due process, equal protection, and
effective assistance of counscl, the Court remains unpersuadci
First, thechfendanl"s claim .;hal failure to seal the jail visitation log is violative of her
right to-equal protection of the law is without merit. “.Equai protection of the laws" mcans that
each person is entitled to stand bcfbrc the taw on equal terms with, to enjoy the sar'ne'rights as
belong tol,'and to bear the same burdens as are imposed on, others in a similar situation.
MecDaniel v. Board of Public Instruction for Escambia County, Fla., 39T, Supp. 638 (N.D. Fla.
1941); Caldwell v. Mann, l5;7 Fla..633,.26 So.2d 788 (1946); Riley v. Lawson, 106 Fla. 521, 143
So. 619 (1932). All sirﬁiiarly situated persons are equal under the law and must iac {reated alike;
the rights of all .pcrsons or classes n.wst rest on the same rule under ximikar éircumstances.
(Emphasis supplicd). Ocaln Breeders' Sales Co., Inc. v. Florida Gaming Centers, inc., 793 So.
2d 899 (Fla, 2001). ' |
| Thus, equal protection is not vi_olatéd mercly because some persons are treated differently
than other persons; it anty requires that persons similarly situated be treated similarly, and it
dcmailds only reasonable conformity in dealing with persons similarly situated. Duncan v.

Moore, 754 So. 2d 708 (Fla. 2000); Fredman v. Fredman, 960 So. 2d 52 (Fla. 2d DCA 2007),

review

denied, 968 So. 2d 556 (Fla. 2007) and cert. denied, 128 S. Ct. 1481, 170 L. Ed. 2d 297

(U.S. 2008).
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The jail visitation log ret_:ards' the identification of every person that visits an inmate in
the Orange County Jail, Conscquently, the Defendant’s contention that she is being treated
disparatély'&orn similarly situated persons, i.e., other inmates, is simply unfounded.

Equally implausible is the argument that if the -jail visitation log isn’t sealed, the
Defenda.nt will hot-receive effective assistance of counsel. .Even if the Court was vested with
such authority, it is'not convinced that the disclosure of the jail logs would. give the prosccution
.any tactical advantage. The disclosure of jail visitors' ﬁames doesnot hold the potential to reveal
"privileged communications. In fact, the Defendant ultimatety will be required to disclose to the
prosecution’ the names of all teslifying experts, along with any other reports or statements of
experts made in connection with the case. Fla. R, Crim. P. 3.220(d)(1)(A) and (B)(ii).
Furthermore, .any “unfounded speculation” on the part of the news media is beyond the ambit of
the Court.
| _ Lastly, counsel for the defense claims that failure to seal the jail log would result in
impingement to. the Defendant's entitlement to duc process of lm&. Although the Defendant’s
Motion contains very general allegations concerning the nature of this alleged due process
violation, it fails to cite any authority that stands for the proposition that jail inmates have a
fundamental right to seal visitation log records.’ Perhaps most telling, the Motion is bereft of any
citation to legal authority at all. While it is true that during the hearing on the Motion counsel did
offc;' one-case to support its position, it is casily distinguishable. |

In Powell v. Foxman, 528 So. 2d 91 (Fla. 5th DCA 1988), the defendant sought a writ of
mandamus to compe! the State to produce reco;'ded testimony of the minor victim during a

dependency hearing (Emphasis supplied). The District Court of Appeal, in granting the wril, held

that the defendant was entitled to the prior rccorded testimony based on the Confrontation Clause

1 The issucs presenied in this case do not broach procedural due process matters,

|
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of the Simh Amendment of the Unites States Constitution and Article 1, section 16, of the Florida
Constitutioﬁ. Clearly, Foxman is not analogous to the instant case.

" First, the jail ]dg does not constitute any form of “testimonial evidence” which entitles
the Defendant a right to confront aﬁd cross-examine it. S‘ee Crawford v. Washington, 541 U.S. 36
(2004). Furthermore, the defendant in Foxman sought to have records"prod;xced rather than
concealed, as-in the case sub judice. Finally, and perhaps most germanc to the disposition of this
claim, Foxman involved court récords. l£ did not pertain tb public records that were in the
exclusive possession of a co-equal branch of government.

“To the contrary, the Florida Supreme Courl has expressly held that the judiciary only has
exclusive ‘power and ‘responsibility over court records, and it hgs ﬁthhc; acknowledged the
distinction between court records and records that are not in the -exclusive ‘possession of the
couits. Johnson v. Siate, 336 So..2d 93 (Fla. 1976); State v. D.H.W., 686 So. 2d 1331), Indeed,
the court explicitly ruled that under the separation of -powefs doctrine, a court's power to order
the sealing of nonjudicial. crixﬁinal history records not in the custody of the courts derives only
from a lcgisiative grant by statute. D.H.W. 686 at 1334,

Additionally, as counsél for Orange County aptly points out, the Orange County Jail is an
agency subject to the Florida Public Records Law. Thié statutc, along with Article 1, scction 24

| of the Flonda Constitutién, mandates that all public records of county.aggncies are open for

inspection and copying by any person. § 1 19.01, and 119.011(1), Fla. Stat, (2010).
‘A “public record” is defined as “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing sofiware, or other material, regardless of

the physical for, characteristic or means of transmission, made or received pursuant to law or

" Pagesof7?



ordinance or in connection with the transaction of official business by any agency.” §
119.011(11), Fla. Stat, (2010).

Clearly, the jail log conslitutes.a public record that is subject to the ‘statute. As such,
Orange County Corrections Department 15 required to permit inspection of the log upon request
by any ‘person, unless it falls into onc of the statutory cxemptions listed in Section 119.071,

: Flon’da Statutes (2010), or is excmpt pursuant to any other law. |

“The Courl agrees with the County that a criminal defendant’s desire (o “maintain ‘the
coriﬁdcntialily.bf visitors” in.a high profile case does not qualify as a lawtul cxemption. As
menﬁoned supra, the Defendant’s Motion does not provide :any statutory exemption or legal
authority for the Court to “seal” documents that constitute public records.

instead, counse! for the defense entreats the Court to' judicially creale an exemption in
this casc. The Court is unablc to- acquiesce. Any exemption from the ‘Florida Public Records Act
musl originate in thefcgisiatqre and not by judicial dcc?sion. Wait v. Florida Power & Light Co.,
372 So. 2d 420 (Fla. 1979). . |

Accordingly, the Defendant’s Motion to Seal Jail Visitation Log Records i-.s' DENIED. '

#
Florida, this Z

DONE AND ORDERED in chambers at Orlando, Orange County,

day of gmm,v\, 2010.
J |

BELVIN PERRY,JR. -
Chief Judge
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CERTIFICATE OF SERVICE

{ HEREBY CERTIFY that a true and correct copy of the foregoing Order s been '

furmished by U.S. Mail or hand delivery this KZ/ "] day of gu f;—\b 2010 to:
X { =

. Linda Drane Burdick, Jeffrey L. Ashton, and Frank George, Augistant State Attorneys, Office
of the State Attomey, 415 North Orange Avenue, Orlando, Florida 32801;

. JochBat;z,'.Esquire, The Baez Law Finm, 522 Simpson Road, Kissimmee, Florida 34744,

+ J. Chensy Mason, Esquire, J. Cheney Mason, P.A., 390 North Orange Avenue, Suite 2100,
Orlando, Florida 32801: ‘ \ A

. Andrea Lyon, Esquire, Directar, Center for Justice in Capital Cases, DePaul University Coltege
of Law, 1 East Jackson Boulcvard, Chicago, {liinois 60604; :

. Tamara L. Gappen, Assistant County Attomney, Omnge' County Alttomey's QOffice, Orange
County Administration Center, P.O. Box 1392, Orlando, Florida32802.

s'\Jud cial Asststant
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